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INTRODUCTION 


That the enactment in June, 1933 of the National In- 
dustrial Recovery Act’ brought to the courts of this nation 
a set of legal problems novel in character is a self-evident 
fact. Faced with these problems, the judges, both federal 
and state, thereupon undertook their solution, usually with 
the same fine progressive spirit that has marked the judi- 
cial reception of other New Deal legislation.” Asa result, 
within seventeen months after the adoption of NIRA, 
we have a working nucleus of decisions which cover such 


+ The conclusions herein set forth are the opinions of the joint authors as 
individuals only. They are in no sense binding upon the Legal Division of the 
National Recovery Administration. 

* Mr. Billig is now serving as Director of Legal Research of the National 
Recovery Administration. Mr. Fridinger is an Assistant Counsel for Litigation, 
National Recovery Administration and Mr. Herrick is an Assistant Counsel 
for Legal Research, National Recovery Administration. 

148 Strat. L. 195-201 (June 16, 1933), 15 U. S. C. Supp. VII, 701-702 (1933). 

2 See, for example, Nebbia v. People of State of New York, 291 U. S. 502, 53 
Sup. Ct. 505, 78 L. ed. 563 (1934) ; Home Building & Loan Assn. v. Blaisdell, 
290 U. S. 398, 54 Sup. Ct. 231 (1934) ; Norman v. Baltimore & Ohio R. R. Co., 
265 N. Y. 37, 191 N. E. 726 (1934); United States v. Calistan Packers, 4 
F. Supp. 696 (S. D. Calif. 1933). 
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fundamental questions, for example, as the constitution- 
ality of the Statute,* the scope of its application,* and the 
relationship between NIRA and the several state re- 
covery acts.” 

Obviously, most of the cases to date have arisen either 
under the specific enforcement provisions set forth in the 
Act itself—criminal prosecutions,° or injunction suits in- 
stituted by United States district attorneys’—or through 
the attempt of an alleged violator of a code of fair compe- 
tition to restrain as against him the threatened operation of 


3 Ryan v. Amazon Petroleum Corp., 71 F. (2d) 1 (C. C. A. 5th, 1934) ; 
Richmond Hosiery Mills v. Camp, 7 F. Supp. 129 (N. D. Ga. 1934); United 
States v. Spotless Dollar Cleaners, 6 F. Supp. 725 (S. D. N. Y. 1934); Victor 
v. Ickes, 61 Wash. L. R. 875 (Sup. Ct. D. C. 1933); William F. Chiniquy 
Co. v. Budwig, D. C. S. D. N. Y., April 1934; Hart Coal Corporation v. 
Sparks, 7 F. Supp. 16 (W. D. Ky. 1934). Other cases are collected in a 
bulletin entitled “Leading Decisions,” prepared by the Legal Research Division, 
National Recovery Administration. Hereafter, this bulletin will be cited simply 
as “Leading Decisions.” 

4 United States v. Spotless Dollar Cleaners, supra note 3 (cleaning and dye- 
ing); Victor v. Ickes, supra note 3 a; en filling stations); United States 

v. Sley System Garages, D. C. E. D. Pa., June 27, 1934 “oe lots); United 
States v. Whitley Construction co, D.C. N. D. Ga., Eq. No. 766, ‘Aug. 18, 
1934 (highway construction) ; United States v. Gearhart, D. C. D. ‘Colo., Eq. 
No. 10309, Aug. 8, 1934 (coal mining); Hart Coal Corporation v. Sparks, 
supra note 3 (coal mining) ; William F. Chiniquy Co. v. Budwig, supra note 3 
(millinery manufacturing); Irma Hat Co. v. Local Retail Code Authority, 
D. C. N. D. Ill., Eq. No. 13881, July 31, 1934 (retail millinery) ; Mississippi 
Valley Hardwood Co. v. McClanahan, D. C. W. D. Tenn., Eq. No. 1235, 1934 
(lumber); United States v. Lee Wilson & Co., D. C. E. D. Ark., Oct. 13, 
1934 (lumber). For other cases, see “Leading Decisions.” 

5 People v. Economy Cleaners, Sup. Ct., Santa Clara Co., Calif., Mar. 27, 
1934; In re Lasswell, Dist. Ct. App., 2d App. Dist., Calif., Cr. No. 2540, 
1934; Sherman v. Abeles, 269 N. Y. S. 849 (1934) aff’d. App. Div., Feb. 23, 
1934; People v. Harris, N. Y. Sup. Ct. Spec. Tm. N. Y. City, Aug. 3, 1934; 
Spielman Motor Sales Co. v. Dodge, D. C. S. D. N. Y., Oct. 5, 1934; State 
v. Gullatt Cleaning & Garment Co., C. P. Ct. Hamilton Co., Ohio, Nos. A-42166- 
7, May 5, 1934; Brady v. Lewis, Circ. Ct., Roanoke Co., Va., Aug. 7, 1934; 
Anderson v. Killen, Cire. Ct., McDowell Co., W. Va., Oct. 1, 1934; Peters 
Cleaning & Dyeing Co. v. Whittet, Circ. Ct., Milwaukee Co., Wisc., No. 
139438, Sept. 25, 1934; Henneman v. Finnegan, Circ. Ct., Dane Co., Wisc., 
Oct. 16, 1934. 

6 United States v. Hercules Gas Station, Inc., D. C. E. D. N. Y. Dec. 1933; 
United States v. Sley System Garages, supra note 4; United States v. oy 
> C. E. D. N. Y., Cr. No. 36041, Aug. 28, 1934; United States v. Lieto, 6 

F. Supp. 32 (N. D. Tex., Feb. 16, 1934). 

7 Purvis v. Bazemore, 5 F. Supp. 230 (S. D. Fla. 1933); United States v. 
Whitley Construction Co. supra note 4; Ryan v. Amazon Petroleum Corn., 
supra note 3; United States v. Spotless Dollar Cleaners, supra note 3; United 
States v. Gearhart, supra note 4; United States v. Canfield Lumber Co., D. C. 
D. . Eq. No. 1310, Aug. 31, 1934; United States v. Mills, D. C. D. Md., 

2247, July 12, 1934; United States v. Fletcher, D. C. D. Idaho, Nos. 
1872-73, Sept. 15, 1934; United States v. Eason Oil Co., D. C. W. D. Okla., 
Eq. No. 1638, Sept. 22, 1934. 
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the Statute.* Recently, however, a different type of case 
has appeared. It is a civil action brought by an employee 
against his employer to recover the difference between the 
wages actually paid him and the minimum wages pro- 
vided for him in the code of fair competition under which 
his employer is operating. 

As the NIRA makes no specific reference to this type 
of suit—a matter which will be considered more in detail 
presently—counsel for these employees are faced with the 
two following fundamental questions: (1) Is there any 
legal sanction for such type of action? (2) If such legal 
sanction exists, may the cause be brought in either a fed- 
eral or a state court? 

The growing importance of the foregoing type of civil 
suit is seen readily. ‘The average employee in the lower 
wage brackets is not interested as much in the criminal 
provisions of the Act (although a criminal prosecution 
may result eventually in his ultimate financial benefit) 
as he is in obtaining promptly from his employer the wages 
prescribed for him in the code. Of course, the employee 
who has had his “day in court” at the expense of his em- 
ployer may find himself ultimately discharged or at least 
in his employer’s “little black book.” In spite of this 
hazard, a number of employees have taken the same point 
of view as a certain Pennsylvania butcher’s clerk who had 
his employer hailed into court on a claim for back wages 
totalling $147.27. 

At any rate there is widespread interest in the question 
of the civil right of the employee to recover directly the 
wages prescribed to him by law. Certainly the legal prin- 
ciple involved is of sufficient importance to warrant the 
undertaking of this study. 


8 Hart Coal Company v. Sparks, supra note 3; Mengel Company v. Sparks, 
D. C. W. D. Ky., May 19, 1934; Southport Petroleum Company v. Ickes, D. C. 
Sup. Ct., Eq. No. 56024, Aug. 15, 1933; Richmond Hosiery Mills v. Camp, 
supra note 3; Victor v. Ickes, supra note 3. See also National Foundry Co. 
v. Alabama Pipe Co., D. C. E. D. N. Y. Eq. L-6291, July 16, 1934, wherein 
a private party sought but was denied the right to sue a competitor for damages 
growing out of an alleged code violation by the competitor. 
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I. LEGAL SANCTION FOR CIVIL ACTION 


The National Industrial Recovery Act and the codes 
of fair competition approved thereunder were framed 
around the theory of conferring increased purchasing 
power on the working classes. The Recovery Act pro- 
vides in Section 7(a)°* that every code must contain a pro- 
vision that employers shall comply with the minimum 
rates of compensation approved by the President.*® Ac- 
cordingly, every code contains a minimum wage sched- 
ule.” 

Section 3(b)* of the Act makes the provisions of an 
approved code the standards of fair competition for that 
industry, and violations thereof are made unfair methods 
of competition within the meaning of the Federal Trade 
Commission Act.** Furthermore, Section 3 (c)** vests 
jurisdiction in the federal courts, at the instance of the 
several United States district attorney’s, to prevent and 
restrain code violations. The same section, in subsection 
(f)**° makes the violation of a code provision a misde- 
meanor and provides a $500 penalty for each offense. 

At no point in the Act, and at no place in any code of fair 
competition thus far approved, is there any language con- 
ferring upon an employee the right to sue his employer 
for back wages, in the event that the employer has been 
paying him less than the minimum compensation pre- 
scribed in the code. Yet, because of several factors which 


948 Sra. L. 198, 15 U. S. C. § 707. 

10“Fvery code of fair competition, agreement, and license approved, pre- 
scribed, or issued under this title shall contain the following conditions: . 
(3) that employers shall comply with the maximum hours of labor, minimum 
rates of pay, and other conditions of employment, approved or prescribed by the 
President.” 

11 Section 3 of the Basic Code drafted by the NRA and dated July 10, 1934, 
provides as follows: “No employee shall be paid in any pay period less than 
at the rate of .... per week for .... hours of labor, except in .... in which 
region no employee shall be paid in any pay period less than at the rate of .... 
per week for .... hours of labor.” 

12 48 Srat. L. 196, 15 U. S. C. § 703 (b). 

13 38 Srat. L. 717-799 (Sept. 8, 1916), 15 U. S. C. § 41-77 (1926). 

1448 Strat. L. 196, 15 U. S. C. $703 (c). 

15 48 Srat. L. 196, 15 U. S. C. $703 (£). 
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are involved, for example, the failure of a criminal pro- 
ceeding to give immediate financial benefit to the em- 
ployee, private suits are probably the most immediately 
effective means of enforcing code wage provisions. 

Before proceeding further, it will be necessary to elim- 
inate two types of cases which are not strictly pertinent to 
this discussion. 

In the first group may be placed those cases in which a 
contractual relationship, rather than a code, forms the 
basis for the action. Numerous cases have arisen, for in- 
stance, under the President’s Reémployment Agreement * 
where employees have sought to collect from their em- 
ployers the wages fixed by the Agreement. These cases ** 
are not in point for the reason that they have been decided 
simply on a theory of contract. The courts have said that 
the President and the employer had entered into a con- 
tract for the benefit of the employee, on which contract the 
employee, under the principle enunciated in Lawrence V. 
Fox,'* and the host of decisions following it, could sue as 
a third party beneficiary.” 

A code of fair competition, in contrast, creates an en- 
tirely different set of legal relations than does a contract 
between the members of an industry and the President of 
the United States. A code of fair competition consists of 
a set of rules and regulations issued by the President pur- 


1390 See NRA Bulletin No. 3, issued July 20, 1933, also (1933) 33 Cou. L. REv. 


17 Cases arising under the PRA are collected in digest form in “Leading De- 
cisions.” The leading decisions, all in lower courts, are the following: Beaton 
v. Avondale, Dist. Ct., 2nd Jud. Dist., Colo., Oct. 25, 1933; Greleck v. Amster- 
dam, Mun. Ct., Phila., Pa., Jan. Tm. 1934; Thompson v. Cohen, Mun. Ct., 
Greensboro, N. C., Feb. 16, 1934; Tracy v. Sturek, Mun. Ct., Omaha, Neb., 
1934; Petruska v. Farina, Co. Ct., Alleghany Co., Pa., No. 368, July 6, 1934; 
-— h v. Joe O. Frank Co., Mun. Ct., Dayton, Ohio, No. 5969, June 3, 


1820 N. Y. 268 (1859). 


19 Allied somewhat in theory to the PRA wage cases are those on which 
the employee of a contractor has been permitted to sue his employer for wages 
due under state laws requiring contractors to give surety bonds conditioned 
on the += of materialmen and laborers. For an example of such a case, 
oe H. H. Robertson Co. v. Globe Indemmity Co., 268 Pa. 309, 112 Atl. 50 
(1920). See also Corbin, _ Party Beneficiaries on Contractors Surety 
Bonds (1928) 38 Yatr L. J. 1 
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suant to statutory authority. Thus, a code is statutory in 
nature rather than contractual.” 

The Supreme Court of the United States, more than 
thirty years ago, in United States V. Grimaud ™ held that 
rules and regulations promulgated by executive officers 
pursuant to statutory authority have the force and effect 
of law. The Grimaud Case has been followed consistent- 
ly by the Supreme Court and was cited with approval as 
recently as 1932 in United States V. Shreveport Grain & 
Elevator Co.” 

A second type of case which must be eliminated is that 
in which a statute expressly gives an employee the legal 
right to sue. Such a case is Stevens V. St. Clair,” wherein 
an employee recovered the difference between the wages 
paid him and the amount fixed under the Minnesota Min- 
imum Wage Law of 1913.” 

Returning now to the principal problem (the right of 
an employee to sue for code wages), three lower court 
cases have been decided in which employees have brought 
suits to recover from their employers wages guaranteed 
them by the codes. In Laux v. Smith,” a filling station 
operator was held to be under a legal duty to pay an em- 
ployee the difference between the minimum wage pro- 
vided in the code and the amount that actually had been 
paid. The employee in question had brought a civil suit. 
It appeared that the filling station operator had refused to 
sign the Petroleum Code, but, nevertheless, he had dis- 
played the Blue Eagle. The court said that the operator 
had accepted whatever benefits the Blue Eagle had 


20 This point has been made specifically in several cases which have not 
reached the higher courts. In Abramovitz v. Trolman, Mun. Ct., New York 
City, Manhattan, it was stated: “The said code when adopted by the industry 
and approved by the President, was not in the nature of a contract of which the 
plaintiffs were beneficiaries. It is statutory in nature, an adjunct of the Na- 
tional Recovery Act itself.” See also Sherman v. Abeles, 269 N. Y. S. 849 
(1934) and Progressive Miners of America v. Peabody Coal Co., 7 F. Supp. 
340 (E. D. Ill. 1934). 

21 220 U. S. 506, 31 Sup. Ct. 480, 55 L. ed. 563 (1911). 

22 287 U. S. 77, 53 Sup. Ct. 42, 77 L. ed. 175 (1932). 

23161 Minn. 444, 201 N. W. 629 (1925). 

24 Chap. 547, Laws of 1913. 

25 Mun. Ct., Marion Co., Ind., No. 51,647, June 6, 1934. 
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brought, that he was bound by the terms of the code, and 
that he was estopped to deny his legal duty thereunder. 

In Laney V. Milner Hotel Co.” an employee who had 
been paid wages below the code minimum was allowed to 
recover the difference between this minimum wage and 
the wage he had received. The court said that the codes 
of fair competition were constitutional in view of the 
emergency and that they bound nonassentors as well as 
assentors. 

The case of Abramovitz V. Trolman,” while not square- 
ly in point on its facts, is opposed in principle to the two 
foregoing decisions. In the dbramovitz case several em- 
ployees of a contractor engaged in doing certain work for 
defendant dress manufacturers brought suit to enforce a 
particular provision in the Code of Fair Competition for 
the Dress Manufacturing Industry. This provision re- 
quires a manufacturer to pay the contractor such rates for 
garments as will enable the contractor “to pay his em- 
ployees the wages and earnings provided in the code * * *.” 
The court, in holding that the employees were not the 
proper parties plaintiff, observed in the course of its opin- 
ion (McMahon, J.) : 


“The claim of the plaintiffs in the instant case arising out of 
an alleged violation of the code should be made to the code au- 
thority provided for the industry and enforced by that body 
through the agencies provided therefor, including resort to the 
courts if necessary in the manner provided in the Act itself.” ** 


Although there are no decisions by the higher courts on 
the right of an employee to sue civilly under NIRA, 


J. P. Ct., Grand Rapids, Mich., March, 1934. 
Supra note 20. 

“The Act also provides (Sec. 3(c) and (f)) for 
the enforcement of the provisions of the code by the Federal District Courts 
of the United States and the District Attorneys in their respective districts 
with respect to both civil and criminal liability of violators. There is no 
provision in the Act itself for an individual who claims to have been injured 
or damaged by any alleged violation to institute or prosecute action for his own 
benefit and recover damages therefrom. Such individual, however, is not with- 
out remedy which is provided by other agencies connected with the National 
Recovery program and authorized by the Act to carry out its purpose. A 
Code Authority as the governing body of each industry is created, complaint 
bureaus and National Recovery Administration Advisory Boards are provided, 
and the Special Compliance Division as the legal enforcement unit is maintained 
by the government.” 
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analogies may be drawn from decisions arising under other 
statutes which have been passed for the purpose of confer- 
ring benefits on the laboring classes. A study of these anal- 
ogies, as will be developed more fully, points definitely to 
the conclusion that the Abramovitz Case is contrary in 
spirit to the weight of authority and that an employee is 
legally entitled to bring a civil action directly against his 
employer, if the latter has paid him less than he i is required 
to pay under the code.” 

The decisions under the Federal Safety Appliance Act 
support this proposition. In Texas & Pacific Ry. Co. V. 
Rigsby,” a plaintiff employee was permitted to recover 
for injuries resulting from the failure of the defendant 
railway company to comply with a federal statute govern- 
ing certain safety appliances.” The defendant maintained, 
among other things, that, since the statute in question con- 
ferred no express right to sue upon employees injured 
through failure of a carrier to comply with its provisions, 
the plaintiff had no standing in court. The Supreme 
Court, per Mr. Justice Pitney, answered this contention 
by saying: 

“A disregard of the command of the statute is a wrongful act, 
and where it results in damage to one of the class for whose 


especial benefit the statute was enacted, the right to recover the 
damages from the party in default is implied 


There are several decisions under the Adamson Eight- 
Hour Law * which support (at least by implication) the 


29 The reasoning employed in such cases as Mack v. Wright, 180 Pa. St. 472, 
36 Atl. 913 (1897), where a civil remedy was denied a workman injured through 
the violation of ie appliance statute, is unimpressive. 

30241 U. S. 33, 36 Sup. Ct. 482, 60 L. ed. 874 (1916). See Galveston, etc. 
Ry. Co. v. Wallace, 223 U. S. 481, 32 Sup. Ct. 205, 56 L. ed. 516 (1911) and 
OT Ry. Co. v. United States, ee U. S. 2, 32 Sup. Ct. 2,°56 L. ed. 72 

31 32 Stat. L. 943, March 2, 1893; 36 Star. L. 298, April 14, 1910; 45 U. 
S. C. § 11-12 (1926). 

32 For a similar holding see Cheek v. Prudential Insurance Co., 192 S. W. 
387 (Sup. Ct. Mo. 1917) Aff’d 259 U. S. 530, 42 Sup. Ct. 516, 66 L. ed. 1044 

1922). An intelligent discussion of the doctrine that a private right of action 
may grow out of the violation of a public statute is found in an article by Ezra 
tg aa entitled “Public Wrong and Private Action” (1914) 27 Harv. L. 


33 39 Srar. L. 721 (Sept. 3, 5, 1916), 45 U. S. C. § 65, 66 (1926). 





EMPLOYEE’S SUIT FOR CODE WAGES 9 


principle that an employee may sue where a statute gives 
him the right to a minimum wage but provides no specific 
remedy. The Adamson Law, among other things, provides 
that in contracts for railroad labor eight hours should be 
deemed a day’s work and that such eight hours should be 
the measure or standard for the purpose of fixing the com- 
pensation of certain classes of employees. A fine or im- 
prisonment (or both) was provided as a means of enforce- 
ment, but there was nothing in the Act itself giving an em- 
ployee the right to sue. 


In Nelson V. St. Joseph & G.I. Ry. Co.* the plaintiff 
brought an action to recover compensation for overtime; 
i. e., hours worked in excess of the number provided by 
the Act. In holding for the plaintiff (his right to sue seems 
to have been assumed), the court declared: 

“The law was not only made obligatory on both parties, but it 
fixed the wages during the period of their dispute by prohibiting 
a lower rate of wages under the new system than was paid under 
the old. So that the effect of the Act was to require the employer 
to permit his employee to perform the stipulated task in eight 
hours instead of ten for the same compensation he had heretofore 
received for ten hours’ work, and, if it necessarily required more 
than eight hours’ time, the employee was to be paid pro rata for 
the overtime Any other view would tend to curtail the 


operation of the law and prevent the accomplishment of the very 
purpose for which it was passed.” 


In at least two other cases courts have permitted em- 
ployees to sue civilly for violations of the Adamson Law. 
In neither case was the plaintiff's right to bring the action 
questioned.” 


Aside from the decisions under the Federal Safety Ap- 
pliance Act and the Adamson Law, there are other cases 
which hold that where a statute creates a legal right or ob- 
ligation and the violation of such statute causes damage to 
a party whom the law designs to protect, such party may 
sue, notwithstanding the absence of a statutory remedial 


34199 Mo. App. 635, 205 S. W. 870 (1918). 


35 Arizona & N. M. Ry. Co. v. Foley, 245 Fed. 516 (C. C. A. 9th, 1921) and 
Coke v. Illinois Central Ry. Co., 255 Fed. 190 (W. D. Tenn. 1919). 
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29 The reasoning employed in such cases as Mack v. Wright, 180 Pa. St. 472, 
36 Atl. 913 (1897), where a civil remedy was denied a workman injured through 
the violation of safety appliance statute, is unimpressive. 

30 241 U. S. 33, 36 Sup. Ct. 482, 60 L. ed. 874 (1916). See Galveston, etc. 
Ry. Co. v. Wallace, 223 U. S. 481, 32 Sup. Ct. 205, 56 L. ed. 516 (1911) and 
CTT Ry. Co. v. United States, 222 U. S. 20, 32 Sup. Ct. 2,°56 L. ed. 72 

31 32 Stat. L. 943, March 2, 1893; 36 Star. L. 298, April 14, 1910; 45 U. 
S. C. § 11-12 (1926). 

82 For a similar holding see Cheek v. Prudential Insurance Co., 192 S. W. 
387 (Sup. Ct. Mo. 1917) Aff’d 259 U. S. 530, 42 Sup. Ct. 516, 66 L. ed. 1044 
(1922). An intelligent discussion of the doctrine that a private right of action 
may grow out of the violation of a public statute is found in an article by Ezra 
= ee entitled “Public Wrong and Private Action” (1914) 27 Harv. L. 


83 39 Srat. L. 721 (Sept. 3, 5, 1916), 45 U. S. C. § 65, 66 (1926). 
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34199 Mo. App. 635, 205 S. W. 870 (1918). 


35 Arizona & N. M. Ry. Co. v. Foley, 245 Fed. 516 (C. C. A. 9th, 1921) and 
Coke v. Illinois Central Ry. Co., 255 Fed. 190 (W. D. Tenn. 1919). 
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provision. Thus in McCann V. City of New York,” an 
administrator brought an action against the City of New 
York for wages alleged to have been earned by the dece- 
dent. It was claimed that decedent had been a rammer by 
trade; that he performed certain services in his trade for 
the defendant during a 16-months’ period; that a statute * 
then in force in the jurisdiction provided that all me- 
chanics, workingmen and laborers in the employ of the 
state, or any municipal corporation thereof, should receive 
not less than the prevailing local rate of wages in the re- 
spective trades in which they were employed; that the 
prevailing wage rate for rammers in New York was $3.50 
a day, and that McCann had received only $3.00 a day. 
The action was brought to recover the difference between 
these two amounts. 

The statute in question did not provide specifically that 
an employee might sue civilly for his wages. Neverthe- 
less, the court declared that because of the statute a cause 
of action resting in contract accrued to the plaintiff, who 
was entitled to sue, notwithstanding the absence of provi- 
sions giving him a specific remedy.” 

Again, in Beauchamp V. Sturges & Burn Co.,” a minor, 
who had been employed in violation of an Illinois stat- 


a App. Div. 258, 65 N. Y. S. 308 (1900), aff'd. 166 N. Y. 587, 59 N. E. 
1125. 


37 Chap. 622, Laws of 1894, reénacted in Chap. 415, Laws of 1897, amended by 
Chap. 567, Laws of 1899. 

38In its opinion, the Court said: “Contract rights were established between 
the City of New York and the plaintiff’s intestate by virtue of the provisions 
of the Act of 1894. Under that provision the municipality was not authorized, 
but it was required, to pay on its contracts of labor the prevailing rate of wages. 
That provision became one of the terms of the contract of employment, just 
as any other positive provision of law respecting contracts is incorporated in 
and becomes part of them. Here the service was rendered, the work performed, 
the wages earned, and the right to payment had become absolute under the 
terms of the contract as made by the statute. A cause of action resting in con- 
tract accrued and that cause of action is a property right, a vested right... 
The laborer gave his work as a consideration for the wages to which he was 
entitled by statute and his right to those — became consummate in his 
performance of the contract of employment. . 


89 250 Ill. 303, 95 N. E. 204 (1911). aff'd. 231 U. S. 320, 34 Sup. Ct. 60, 58 
L. ed. 245 (1913), 
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ute,*° and who had been injured in the course of his em- 

ployment, brought suit against his employer and was al- 

lowed to recover. In the course of its opinion, the []linois 
Supreme Court declared that: 

“The statute was enacted for the protection of the health and 

safety of children and a liability for damages resulting from its 


violation is created whether it is expressly so declared in the 
statute or not.” 


There are numerous cases in accord with the Beau- 
champ Case.” 


In the light of the legal principles enunciated in the 
foregoing cases, it certainly would seem that an employee 
who receives less wages than the code for his industry pre- 
scribes may sue his employer and recover the difference. 
As emphasized throughout this paper, a primary purpose 
in enacting the National Industrial Recovery Act was to 
increase the purchasing power of the nation by putting 
“people back to work.” In other words, the NIRA is a 
statute in which the employee class has a peculiar interest. 


It follows, therefore, both on principle and authority, that 
such employees should have a direct means of enforcing 
the statute through resort to civil action. 


# Laws of 1903, p. 187, Hurd’s Stat. 1909, p. 1082. 


41 See for example Sanitary Laundry Co. v. Adams, 183 Ky. 6, 208 S. W. 8 
(1919); New Albany Box & Basket Co. v. Davidson, 189 Ind. 57, 125 N. E. 
904 (1920); American Car Co. v. Armentraut, 214 Ill. 509, 73 N. E. 766 
(1905) ; Strafford v. Republic Iron Co., % Ill. 371, 87 N. E. 358 (1909) ; 
Rost v. Noble & Co., 316 Ill. 357, 147 N. E. 258 (1925) ; Newton v. Illinois 
Oil Co., 316 Ill. 416, 147 N. E. 465 (1925) Kowalczyk v. Swift & Co., 329 
Ill. 308, 160 N. E. 588 (1928); Gill v. Boston Store of Chicago, 337 Ill. 70, 
168 N. E. 895 (1929); Leigden v. Jones, 46 N. D. 410, 179 N. W. 714 (1920); 
Inland Steel Co. v. Yedinak, 172 Ind. 423, 87 N. E. 299 (1909); Rolin v. 
Reynolds Tobacco Co., 141 N. C. 300, 53 S. E. 891 (1906); Woolf v. Nauman 
Co., 128 Iowa 261, 103 N. W. 785 (1905); Green v. Dayton Coal & I. Co., 
95 Tenn. 458, 32 S. W. 460 (1895); Sterling v. Union Carbide > 142 Mich. 
284, 105 N. W. 755 (1905) ; Hickey v. Taaffe, 32 Hun. 7 (N. Y. 1884) 

An interesting collateral case is Texas & New Orleans Ry. Co. v. Brother- 
hood of Railway & Steamship Clerks, 281 U. S. 548, 50 Sup. Ct. 427, 74 L. ed. 
1034 (1930), wherein the Supreme Court, at the instance of a labor union, 
affirmed an injunction against a railroad which had violated a provision of the 
Railway Labor Act, 44 Strat. L. 577, 45 U. S. C. § 151-163 (May 20, 1926). 
The statute provided for collective bargaining by employees without interfer- 
ence from the employer, but did not provide a penalty. Thus, the Railway 
Labor Act differs materially from the NIRA. See, however, Amalgamated 


Clothing Workers v. Reed Bros., Cir. Ct., Milwaukee Co., Wisc., No. 132,860, 
Dec. 20, 1933. 
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II. JURISDICTION OF FEDERAL AND STATE COURTS TO 
ENTERTAIN CIVIL SUITS 


Assuming then that a civil action by an employee lies to 
recover code wages, the next question to be considered is 
whether the action may be brought in either a federal or 
a state court. 

A. FEDERAL COURTS 


Investigation leads to the conclusion that the employee 
may bring suit in the federal court, regardless of the size 
of his claim. The right which he seeks to enforce is con- 
ferred by a federal statute (the Recovery Act) and a judg- 
ment in his favor means that the Recovery Act is being 
enforced. Clearly, NIRA is a law regulating commerce 
within the meaning of Section 24(8) of the Judicial 
Code “ which confers jurisdiction on the district courts “of 
all suits and proceedings arising under any law regulating 
commerce,” regardless of the sum or value of the matter 
in controversy. 

Section 1* of the Recovery Act states that a national 
emergency exists which burdens interstate and foreign 
commerce. The policy of Congress is then declared to be 
the removal of obstructions to the free flow of this com- 
merce. Section 3(f)** provides that the violation of an 
approved code in any transaction in or affecting interstate 
commerce shall be a misdemeanor. In fact, the principal 
support for the constitutionality of the Act is the Com- 
merce Clause of the Federal Constitution. 

The courts have held many different types of cases to 
be within the purview of Section 24(8) of the Judicial 
Code.** Thus, a suit arises under this Section when it is 
brought to recover damages by a shipper under Section 9 
of the Interstate Commerce Act *° because of secret advan- 


42 36 Srat. L. 1092 (March 3, 1911), 38 Srar. L. 219 (Oct. 22, 1913), 28 
U. S. C. §41 (8) (1926). 

43 48 Strat. L. 195, 15 U. S. C. § 701. 

4448 Srat. L. 196, 15 U. S. C. § 703. 

45 Supra note 42. 

46 24 Strat. L. 382 (Feb. 4, 1887), 49 U. S. C. §9 (1926). 
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tages given a favorite competitor by a carrier in violation 
of its published rules; ** or when the action is by a railroad 
company under provisions of a tariff duly filed and ap- 
proved as required by the Interstate Commerce Commis- 
sion, which requires the carrier to collect, and the con- 
signee to pay, such charges; ** or when the suit is to re- 
strain a railroad from constructing new tracks without 
having obtained a certificate of convenience and necessity 
from the Interstate Commerce Commission.” 

In Stephens Vv. Ohio State Telephone Co.” a suit was 
held to be within Section 24(8) which was brought by sub- 
scribers of an interstate telephone company to require it 
to repair, and keep in repair, and to furnish reasonable 
appliances for the operation of the service subscribed for. 
The telephone lines were out of repair for the reason that 
a strike was then in progress among the defendant’s em- 
ployees. 

It has also been held that the United States Warehouse 
Act” is a law regulating commerce and that the district 
courts have jurisdiction of a suit brought by one who has 
stored cotton in a warehouse subject to the Act to recover 
damages for loss of the cotton.” 

If these cases are within Section 24(8) of the Judicial 
Code, then an employee’s suit to recover code wages is also 
sufficiently within this section to enable a suit to be 
brought in the federal courts without requiring the plain- 
tiff to meet the requirement of a claim for $3,000 or more, 
as provided in Section 24(1) of the same statute.” 


47 Langdon v. Pennsylvania R. R. Co., 194 Fed. 486 (E. D. Pa. 1912). 


48 Louisville & Nashville R. Co. v. Rice, 247 U. S. 201, 38 Sup. Ct. 429, 62 
L. ed. 1071 (1918). 


49 Detroit & M. R. R. Co. v. Boyne City, G. & A. R. R. Co., 286 Fed. 540 
(E. D. Mich. 1923). 


50 240 Fed. 758 (N. D. Ohio 1917). 


51 39 Stat. L. 486-490 (Aug. 11, 1916); 42 Srar. L. 1282-1285 (Feb. 23, 
1923); 7 U. S. C. §241-273 (1926). 
wan* & Jones v. Hiawatha Gin & Mfg. Co., 17 F. (2d) 193 (S. D. Miss. 


53 See Davis v. Age-Herald Publishing Co., 293 Fed. 591 (C. C. A. 5th, 1923) 
and — & Jones v. Hiawatha Gin Mfg. Co., supra note 52. 
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B. STATE COURTS 


Civil suits of this character may also be brought in the 
state courts. Upon the state courts, equally with the fed- 
eral courts, rests the obligation to enforce the laws of the 
United States. This principle was enunciated by Mr. Jus- 
tice Harlan in Robb v. Connolly, wherein the Supreme 
Court held that state courts have jurisdiction to determine 
whether or not a person is being illegally restrained, al- 
though such illegality arises from the application of a 
federal law™ relative to extradition.” In the course of 
the opinion in Robb v. Connolly, Justice Harlan said: 

“Upon the State Courts, equally with the Courts of the Union, 
rests the obligation to guard, enforce and protect every right 
granted or secured by the Constitution of the United States and 
the laws made in pursuance thereof, whenever those rights are 
involved in any suit or proceeding before them; for, the Judges 
of the State Courts are required to take an oath to support that 
Constitution, and they are bound by it and the laws of the United 
States made in pursuance thereof and all treaties made under 
their authority, as the supreme law of the land, ‘anything in the 
Constitution or laws of any State to the contrary notwithstand- 
ing.’ If they fail therein and withhold or deny rights, privi- 
leges or immunities secured by the Constitution and laws of the 
United States, the party aggrieved may bring the case from the 
highest court of the State in which the question could be decided, 
to this court for final and conclusive determination.” 

There is also a general principle of law that the juris- 
diction of federal courts over causes arising under federal 
laws is not exclusive unless expressly made so by statute. 
Section 256 of the Judicial Code ™ provides that the juris- 
diction of the federal courts in certain cases shall be ex- 
clusive, but it does not so provide as to cases arising under 
federal laws regulating interstate commerce. 

The foregoing principle has been applied by the Su- 
preme Court of the United States in a variety of cases. 
For example, in Claflin v. Houseman™ the jurisdiction of 


54111 U. S. 624, 4 Sup. Ct. 544, 28 L. ed. 542 (1888). 

551 Strat. L. 302 (Feb. 12, 1793), R. S. 5278, 5279. 

56 See also HucuEs, Feperat, Practice (1931) § 308. 

57 36 Stat. L. 1160 (March 3, 1911); 40 Srat. L. 395 (Oct. 6, 1917); 42 
Stat. L. 635 (June 10, 1922); 28 U. S. C. §371 (1926) 

5893 U. S. 130, 23 L. ed. 833 (1876). 
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the state court over the cause was upheld in an action by 
an assignee in bankruptcy, under the Bankruptcy Act of 
1867, to recover money collected by a creditor within four 
months before the commencement of the bankruptcy pro- 
ceedings. The principal contention of the defendant was 
that an assignee in bankruptcy could not sue in the state 
courts because the cause of action arose exclusively out of 
an act of Congress. —The Supreme Court expressly and 
emphatically denied this contention.” 

A similar situation was presented in the Second Em- 
ployers’ Liability Cases.° Here an action by a citizen of 
Connecticut against a railroad corporation of that state 
was involved. The plaintiff sought to recover in the courts 
of Connecticut for personal injuries suffered while he 
was in the defendant’s service. The right of action was 
based solely on an act of Congress.” The Supreme Court, 
after holding that the state court had jurisdiction over the 
cause of action, and after quoting the language used in 
Claflin v. Houseman,” said: 


“We conclude that rights arising under the act in question may 
be enforced, as of right, in the courts of the states when their 
jurisdiction as prescribed by local laws, is adequate to the occa- 
sion.” 


59 In the course of its opinion, the Court, per Mr. Justice Bradley said: “The 
general question, whether State Courts can exercise concurrent jurisdiction 
with the Federal Courts in cases arising under the Constitution, laws and 
treaties of the United States, has been elaborately discussed, both on the Bench 
and in published treatises; sometimes with a leaning in one direction and 
sometimes in the other; but the result of these discussions has, in our judg- 
ment, been, . . . to affirm the jurisdiction, where it is not excluded by express 
provision or by incompatability in its exercise arising from the nature of the 
particular case . 

“The laws of the United States are laws of the several States, and just as 
much binding on the citizens and courts thereof as the state laws are. The 
United States is not a foreign sovereignty as regards the several States, but is 
a concurrent, and, within its jurisdiction, paramount sovereignty. Every citizen 
of a State is a subject of two distinct sovereignties, having concurrent juris- 
diction in the State; concurrent as to place and persons, though distinct as to 
subject-matter. Legal or equitable rights, acquired under either system of laws, 
may be enforced in any court of either sovereignty . . . so rights, whether legal 
or equitable, acquired under the laws of the United States, may be prosecuted 
in the United States Courts or in the State Courts, competent to decide rights 
of the like character and class; subject, however, to this qualification, that 
where a right arises under a law of the United States, Congress may, if it see 
fit, give to the Federal Courts exclusive jurisdiction.” 

80 Mondou v. New York, N. H. & H. R. Co., 223 U. S. 1, 32 Sup. Ct. 169, 
56 L. ed. 327 (1912). 

61 35 Strat. L. 65 (Apr. 22, 1908), 45 U. S. C. § 51-59 (1926). 

82 Supra note 58. 
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Reverting again to the immediate problem, it is con- 
cluded that an employee may sue for code wages in a state 
as well as in a federal court, because the NIRA, which 
is silent as to jurisdiction in suits for minimum wages, is 
a law regulating commerce, and jurisdiction in cases aris- 
ing under laws regulating commerce is not vested ex- 
clusively in the federal courts. It is felt that the authori- 
ties cited clearly support this position.” 

In the foregoing pages we have endeavored to show that 
the National Industrial Recovery Act gives to the worker 
his “day in court.” As has been pointed out, a clear legal 
sanction exists for the employee’s right to code wages. 
For this right the law has provided a civil remedy in 
damages which the employee may exercise in either a 
federal or a state court.“ 


63 There are many other cases to the same effect. See for example: Grubb 
v. Public Utilities Commission, 281 U. S. 470, 50 Sup. Ct. 347, 74 L. ed. 972 
ee), A ey Harrisburg & San Antonio Ry. Co. v. Wallace, 223 U. 

2 Sup. Ct. 205, 56 L. ed. 516 (1912); Lane v. United States ex rel. 
Michatint 241 U. S. 201, 36 Sup. Ct. 599, 60 L. ed. 956 (1916); Engel v. 
Davenport, 271 U. S. 33, 46 Sup. Ct. 410, 70 L. ed. 813 (1926); and Panama 
R. R. Co. v. Vasquez, 271 U. S. 557, 46 Sup. Ct. 596, 70 L. ed. 1085 (1926). 

64 Tt should be noted also that of the three cases brought under the Adamson 
Law, see notes 34 and 35, supra, two were instituted in federal courts and one 
in a state court, thus indicating that jurisdiction vested in both. 

A collateral problem may arise in a state which still uses the common 
law forms of action as to the form which an action to recover code wages 
should take. As this question was not within the scope of the foregoing article, 
our investigation has not been exhaustive. It would seem, however, that the 
action would fall under either (1) general assumpsit with an indebitus count, 
or (2) debt on a statute. 

General Assumpsit. Money owing because of some statutory requirement 
may be recovered in an action of assumpsit. Money lost at gaming may be 
recovered thus. Van Pelt v. Schauble, 68 N. J. 638, 34 Atl. 437 (1903). 5 Poon 
unpaid taxes may be collected in an assumpsit action. Baltimore City Appeal 
Tax Court v. Patterson, 58 Md. 354 (1878); Dashiel v. Baltimore, 45 Md. 615 
(1878). Assumpsit may be used to recover from a municipality a surplus paid 
on a special assessment. Chicago v. Fisk, 123 Ill. App. 404 (1905); Chicago 
v. Singer, 116 Ill. App. 554 (1904). 

Debt on a Statute. It also seems clear that an action of debt will lie, since 
the amount alleged to be due is a sum certain. It has been held, for example, 
that debt will lie to recover from a stockholder that part of the corporate 
indebtedness which a statute requires a stockholder to pay. Simonson v. 
Spencer, 15 Wend. 548 (N. Y. 1836). Or to recover on the “statutory liability” 
of a director of a bank. Falconer v. Campbell, 8 Fed. Cas. 963 (C. C. D. Mich. 
1840). Or to recover a penalty for the violation of law where the penalty is 
sg by Statute. Stockwell v. United States, 13 Wall. 531, 20 aS ed. 49 . 
(U. S. 1871); Chaffee v. United States, 18 Wall. 516, 21 L. ed. 909 (U. S 
1873); Hepner v. United States, 213 U. S. 103, 29 Sup. Ct. 474, _ L. ed. 
720 (1909) ; Adams v. Woods, 2 Cranch 336, 2 L. ed. 297 (U. S. 1804). 
Or to recover unpaid taxes. Shriver v. Woodbine Savings Bank, 285 U. S. 
467, 52 Sup. Ct. 430, 76 L. ed. 884 (1932); Price v. United States, 269 U. S. 
492, 46 Sup. Ct. 180, 70 L. ed. 373 (1926) ; Dollar Savings Bank v. United 
States, 19 Wall. 227, 22 L. ed. 80 (1873). 





ARTICLE FIVE OF THE FEDERAL 
CONSTITUTION* 


WILLIAM A. PLATZ 
Madison, Wisconsin 


The Congress, whenever two-thirds of both Houses shall 
deem it necessary, shall propose Amendments to this Consti- 
tution, or, on the Application of the Legislatures of two-thirds 
of the several States, shall call a Convention for proposing 
Amendments, which, in either case, shall be valid to all Intents 
and Purposes, as Part of this Constitution, when ratified by the 
Legislatures of three-fourths of the several States, or by Con- 
ventions in three-fourths thereof, as the one or the other Mode 
of Ratification may be proposed by the Congress; Provided 
that no Amendment which may be made prior to the Year One 
thousand eight hundred and eight shall in any Manner affect the 
first and fourth Clauses in the Ninth Section of tie first Article; 
and that no State, without its Consent, shall be deprived of its 
equal Suffrage in the Senate. 


I. INTRODUCTION 


We hold these truths to be self-evident, that all men are 
endowed by their Creator with certain unalienable rights ; 
that to secure these rights governments are instituted 

among men, deriving their just powers from the consent of the 
governed; that whenever any form of government becomes 
destructive of these ends, it is the right of the people to alter 
or abolish it. 


To preserve the right of the people to alter the form of 
government as they see fit, nearly all of the constitutions 
ever adopted in the United States have contained provi- 
sions for their own amendment, and many have provided 
machinery for the adoption of new compacts to take their 
places. The correlative proposition that “governments 
long established should not be changed for light and 
transient causes” * has also been recognized, in the diffi- 
culties placed in the way of amendment. So great, indeed, 


* This article is chiefly the result of research done by the author for Professor 
E. S. Corwin’s graduate seminar in Constitutional Theory at Princeton Uni- 
versity during the school year of 1931-1932. 

1 Declaration of Independence. 

2 Ibid. 

17 
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is the practical difficulty of amending the Federal Consti- 
tution that although over 2,600 proposed amendments 
were introduced in Congress between 1789 and 1929, only 
twenty-four of these were ever submitted to the states for 
ratification, and only nineteen were ratified.’ Since that 
time two more amendments have been ratified, each the 
result of a long campaign in Congress and throughout the 
country. 

The only provision for the amendment of the Articles 
of Confederation was the following: “nor shall any alter- 
ation at any time hereafter be made in any of them; unless 
such alteration be agreed to in a congress of the united 
states, and be afterwards confirmed by the legislatures of 
every state.” * Realizing the virtual impossibility of ob- 
taining amendments by such a method, the Federal Con- 
vention of 1787 wrote Article V, making the Constitution 
amendable by only three-fourths of the states, provided 
the amendment be proposed by two-thirds of both houses 
of Congress or by a convention called on the application 
of two-thirds of the states. 

It was then believed that this method would afford an 
easy and simple process of amendment, without the dan- 
gers of too great instability.* Dissatisfaction with its prac- 
tical working, however, has led to numerous attempts to 
amend Article V in recent years. From 1911 to 1929 no 
less than eighteen proposals for that purpose have been 
introduced in Congress.° In addition, several states have 
sought to restrain the power of their legislatures to ratify 


3 MUSMANNO, PROPOSED AMENDMENTS TO THE CONSTITUTION (1929) House 
Doc. 551, 70th Cong. 2d Sess., page v. 


4 Article XIII. 


5 James Madison wrote concerning Article V in the 43rd Feperauist: “That 
useful alterations will be suggested by experience could not but be foreseen. It 
was requisite, therefore, that a mode for introducing them should be provided. 
The mode preferred by the convention seems to be stamped with every mark of 
propriety. It guards equally against that extreme facility, which would render 
the Constitution too mutable; and that extreme difficulty, which might perpetu- 
ate its discovered faults. It, moreover, equally enables the general and the 
state governments to originate the amendment of errors, as they may be pointed 
out by the experience on one side, or on the other.” 


6 MUSMANNO, Op. cit. supra note 3, c. 5. 
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amendments,’ and Congress has experimented with its 
powers under the Article as it now stands.° 

In this paper will be considered the history and con- 
struction of Article V, with particular reference to the 
nature of the amending power, procedure under the Ar- 
ticle, and the problem of substantive limitations. In con- 
clusion, some changes in drafting, intended to clear up 
ambiguities in the Article, will be suggested. 


II. DRAFTING ARTICLE V 


Although some consideration had been given to the mat- 
ter of establishing a method of amending the new Con- 
stitution,’ the Convention of 1787 did not begin to draft 
Article V as it now stands until September 10th, just seven 
days before it rose. It was thought that the matter had 
been disposed of on August 30th, when the 19th article of 
the report of the Committee of Detail was adopted. That 
article was as follows: 


On the application of the Legislatures of two-thirds of the 
States in the Union, for an amendment of this Constitution, the 
Legislature of the United States shall call a Convention for that 
purpose.’° 


The obvious inadequacy of this provision led to its re- 
consideration on September 10th.” Roger Sherman then 
moved to add a proviso permitting Congress to propose 
amendments which might be ratified by the several states,” 
as under the Articles of Confederation. A motion to 
amend Sherman’s motion by making ratification by two- 
thirds of the states sufficient was defeated,** but a motion 
to require three-fourths to ratify passed unanimously.“ 


7 See Hawke v. Smith, 253 U. S. 221, 40 Sup. Ct. 495, 64 L. ed. 871 (1920) 
and Leser v. Garnett, 258 U. S. 130, 42 Sup. Ct. 217, 66 L. ed. 505 (1921). 

8 Several recent amendments, for example, have contained a provision that 
ratification must be within seven years. 

® See 1 FARRAND, RECORDS OF THE FEDERAL CONVENTION 121, 202, 223-4, 227; 
2 id. 84, 136, 148, 159, 174, 188, 461, 467-8; 5 Exnior, DEBATES ON THE FEDERAL 
ConsTITUTION 132. 

102 Farr. Rec. 188. 

11 [bid. 557-8. 

12 [bid. 558. 

13 [bid. 

14 [bid, 559, 
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Thereupon Madison introduced a proposal which formed 
the basis from which Article V was finally developed : 
The Legislature of the United States, whenever two-thirds of 
both Houses shall deem it necessary, or on application of two- 
thirds of the Legislatures of the several States, shall propose 
amendments to this Constitution, which shall be valid to all 
intents and purposes as part thereof, when the same shall have 
been ratified by three-fourths at least of the Legislatures of the 
several States, or by Conventions in three-fourths thereof, as 
one or the other mode of ratification may be proposed by the 
Legislature of the United States.*® 
In order to prevent the amendment of the articles re- 
lating to slaves, Rutledge moved the addition of a proviso 
that those articles might not be amended before 1808.” 
With this amendment Madison’s motion was passed, and 
the matter was referred to the Committee of Style,” which 
substituted “Congress” for “Legislature of the United 
States,” and incorporated the proposed clause as Article 
V in its report."* When the Article came up for discussion 
in the Convention, Colonel Mason, who feared that the 
new government would become oppressive, objected to 
giving Congress the sole power to propose amendments,” 
whereupon Gouverneur Morris and Elbridge Gerry 
“moved to amend the articles so as to require a Convention 
on application of two-thirds of the States.”*? Madison 
thought this unnecessary, since Congress would “be as 
much bound to propose amendments applied for by two- 
thirds of the States as to call a Convention on the like ap- 
plication.” * He also pointed out that difficulties might 
arise as to the form of the convention, the quorum, etc.” 
The amendment, however, was unanimously agreed to. 


15 [bid, 

16 [bid. 

17 [bid. 578. 

18 Ibid. 602. 

19 Ibid. 629; cf. 1 id. 202. 
202 Farr. REc. 629. 

21 [bid. 630. 

22 Ibid. cf. ibid. 558. 
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After some other attempts to amend the Article,** Sher- 
man moved a proviso that “no State shall without its con- 
sent be affected in its internal police, or deprived of its 
equal suffrage in the Senate.” * To this Madison objected 
strenuously, and the motion was defeated.—It is apparent 
from this that the framers intended the amending power 
to extend to matters affecting the police power of the 
states, although this was denied by counsel in two cases in 
which the validity of the 18th Amendment was attacked.” 
—DMorris then moved a proviso that “no State, without its 
consent, shall be deprived of its equal suffrage in the 
Senate,” which was passed without debate.” Article V 
was then in its final form. 

Although the framers had a very similar problem be- 
fore them in providing for the ratification of the Consti- 
tution itself, it is clear that they did not consider that the 
same political principles applied to both problems. The 
Convention regarded itself as a revolutionary body, acting 
without authority from the existing government.” Pro- 
posed amendments to the new Constitution, on the other 
hand, would be made in a manner recognized by law, and 
this would justify a different procedure.” Thus, no state 
would be bound by the Constitution until its people, acting 
in convention, had ratified it, but in the case of amend- 
ments nonratifying states would be bound by the ratifica- 
tion of three-fourths, because they had agreed in advance 


23 [bid. 630. 
24 [bid. 


25 National Prohibition Cases, 253 U. S. 350, 40 Sup. Ct. 486, 588, 64 L. ed. 


946 (1920); United States v. Sprague, 282 U. S. 716, 51 Sup. Ct. 220, 75 L. 
ed. 640 (1931). 


26 2 Farr. REc. 631. 


27 “The amendment moved by Mr. Ellsworth,” said Gouverneur Morris, re- 
ferring to a proposal to submit the Constitution to state legislatures, on the 
theory that the Articles of Confederation authorized them to ratify it, “erron- 
eously supposes that we are proceeding on the basis of the Confederation. The 
Convention is unknown to the Confederation.” 2 Farr. REc. 92. 

28“Mr. Madison thought it clear that the Legislatures were incompetent to 
the proposed changes. These changes would make essential inroads on the 
State Constitutions, and it would be novel and dangerous doctrine that a 
Legislature could change the Constitution under which it held its existence.” 
2 Farr. Rec. 92-3. But no doubt was ever expressed as to the propriety of 
authorizing legislatures to ratify amendments. 
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that they would be so bound,” and such ratification might 
be by /egislatures, as the delegated agents of the people. 
This principle has been recognized by the United States 
Supreme Court in refusing to consider “intrinsic limita- 
tions” upon the amending power adduced by counsel from 
the debate upon the mode of ratification of the Constitu- 
tion itself.* 


III. NATURE AND SCOPE OF THE AMENDING POWER 


1. The nature of the amending power. Is Article V a 
grant of power, or an organization of one inherent in 
legislative bodies? The latter concept is based upon the 
theoretically absolute power of Parliament to amend the 
British Constitution, and upon the fact that some of the 
early American constitutions were amendable by act of 
assembly.” But in the United States sovereignty resides 
in the people, not in the legislatures, and the making of a 
constitution is a function of the sovereign. The preamble 
recites the fact, and the 10th Amendment designates the 
people as the repository of undelegated powers.” 

That the proposing of amendments by Congress is not 
a legislative act was held in the early case of Hollings- 
worth v. Virginia,” where the validity of the 11th Amend- 
ment was attacked on the ground that the resolution pro- 
posing it had not been submitted to the President for his 
approval. That ratification by a state legislature is not an 


29 When the sovereign has set up a structure of government it retires from 
the scene, saying in effect, “These are my agents. ... When the system I have 
established needs reparation or renewal, let this body propose and this other 
ratify the needed changes.” JAMESON, THE CONSTITUTIONAL CONVENTION 
(4th ed. 1887) 25. 

As to the distinction between revolution and a constitutionally recognized 
procedure of amendment, see 1 Curtis, CONSTITUTIONAL HISTORY OF THE 
Unitep States (1889) 613-14; 2 Story, Commentaries (4th ed. 1873) 
§ 1831. See also speech of James Iredell in the North Carolina Convention, 
4 Ext. Des. 176. 

80 Such an argument was made in the brief for the defendants in the case of 
United States v. Sprague, supra note 25, but was rejected by the court. 

- Dopp, THE REVISION AND AMENDMENT OF STATE Constitutions (1910) 

32 The text of the amendment is as follows: “The powers not delegated 
to the United States by the Constitution, nor prohibited by it to the States, are 
reserved to the States respectively or to the people.” 

83 3 Dall. 378, 1 L. ed. 644 (U. S. 1798). 
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act of legislation, but a Federal function, was held in 
Hawke v. Smith * and Leser v. Garnett.*’ Finally, in the 
case of U. S. v. Sprague,*® the Supreme Court held that 
Article V is a “grant of authority to Congress, and not to 
the United States.” It is, therefore, a grant of a power 
which is nonlegislative in its nature. 

It is not the same as the popular right of revolution, as 
we have seen, but is intended as a substitute for it.” In 
making the grant, the people have withheld the right to 
deprive any state without its consent of its equal suffrage 
in the Senate, or to do anything not comprehended in the 
word “amendment.” Being a granted power, it can be 
exercised only in the manner prescribed, and subject to 
such reasonable limitations as may be implied from the 
words of the grant, but not to any limitations inherent in 
the /egislative power. 

2. The scope of the amending power. Much contro- 
versy has taken place in the attempt to define the limits of 
the amending power. On the one hand, it has been main- 
tained that no amendment may be made which does not 
relate to something in the original document, or which 
would change in any essential respect the institutions of 
the government or the relation of the Federal to the state 
governments; on the other, it has been asserted that the 
amending power is unlimited, even by the express pro- 
vision as to equality of suffrage in the Senate. 

To a considerable extent this controversy turns upon the 
definition of the word “amendment.” Those who contend 
for the narrow construction rely upon the common-law 
definition: “The correction, by allowance of the court, 
of an error committed in the progress of a cause.” ** This 
applies only to practice, however, and in legislation the 


34 Supra note 7. 

35 Supra note 7. 

36 Supra note 25. 

37 See note 29, supra. 

88 Bouvier, LAw Dictionary, Amendment: 2. In Practice. Cf. Jacos, Law 
DICTIONARY OF ENGLISH Law (ed. 1797). 
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word has a much broader meaning: “An alteration or 
change of something proposed in a bill or established as 
law.” * While a constitution is not legislation, neither is 
it a judicial process or pleading, and of the two it partakes 
more of the nature of the former. At any rate, it is the 
legislative rather than the judicial definition which has 
become attached to the word as used in Article V. 

Article I, Section 7 provides that revenue bills must 
originate in the House, but the Senate may propose 
“amendments.” In this clause the word is construed to 
permit the Senate to substitute an entirely new bill under 
the enacting clause, thus rendering the provision prac- 
tically nygatory. There is no ground for the assertion that 
a narrower meaning was intended to apply to the word as 
used in Article V. All of the debate in the Federal and 
state conventions assumed the broader definition, and sure- 
ly if only the correction of errors in drafting had been 
intended it would have been unnecessary to hedge in the 
power with elaborate restrictions as to procedure. That 
it was intended to extend to matters affecting the states’ 
police power we have already seen. 

Furthermore, it is a well recognized rule that the ex- 
ceptions from a power mark its extent, and one of the ex- 
ceptions from the amending power is the clause guaran- 
teeing equality in the Senate. This clearly indicates that 
other changes in the government, of equally vital impor- 
tance, are within the power. 

Historically, the broad extent of the power has been 
recognized from the earliest times. The state ratifying 
conventions looked upon it as the mode of correcting es- 
sential evils in the character of the government.** A\l- 
though in the First Congress the idea appears to have 
prevailed that the power to amend was in some manner 
different in scope from the power to make a constitution, 
there were those who foresaw the possibility that changes 


39 Bouvier, loc. cit.: 1. In Legislation. 
40 See 2 Ett. Des. 83-4, 116-17, 169, 200; 3 id. 94, 304; 4 id. 130, 176-77. 
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in structure might be made under it.“ The House did not 
feel itself competent to propose an entirely new constitu- 
tion, but it appears that the members believed they could 
propose any alterations which the Convention could have 
made, short of substituting a wholly new document.” 

Leaving the definition of the term “amendment,” we 
turn to a consideration of the thing to be amended, namely, 
“this Constitution.” Judge Jameson defines the word “con- 
stitution” in two senses: (1) “By the Constitution of a 
political commonwealth is meant, primarily, its makeup 
as a political organism; that special adjustment of instru- 
mentalities, powers and functions by which its form and 
operation are determined.” ** (2) Secondarily it means 
the written instrument evidencing such objective consti- 
tution.** The argument of the strict constructionists is 
that it is only the written instrument which may be 
changed, 7. e., that amendments must be germane to some- 
thing contained therein.** The more reasonable view, 
which has been adopted in practice, is that amendments 
should be made when the social situation has become such 
that they are part of the objective constitution, in order 
to conform the written instrument to the status quo,” or 
when a change in the objective constitution can be brought 
about only by changing the written one. Amendments 
need have no relation to the content of the original Con- 
stitution, therefore. 

Incidentally, this theory has an important bearing upon 
the “indestructible states” doctrine, discussed later in this 


41“T will not undertake to define the extent of the word amendment as it 
stands in the fifth article,” said Elbridge Gerry, “but I suppose if we proposed 
to change the division of powers given to the three branches of the govern- 
ment, and that proposition is accepted and ratified by three-fourths of the 
State Legislatures, it will become as valid ...as any part of the Constitution.” 
1 ANNALS oF ConcrEss, 739. 

421 Ann. Conc. 440-468, 685-691, 730-792, 795-808. 

43 Op. cit. supra note 29, 67. 

44 [bid. 

45 See, e.g., the briefs of Herbert A. Rice, Attorney-General of Rhode 
Island, and of Wm. D. Guthrie and Elihu Root in the National Prohibition 
Cases, supra note 25, summarized in 64 L. ed. 

46 JAMESON, Op. cit. supra note 29, 82-3. 
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paper in Section V, subsection 1, as a limitation upon the 
amending power. Suppose that the state governments 
should, in course of time, cease to exercise their reserved 
powers and the states become in the nature of things mere 
geographical entities. Could they then be abolished by 
amendment, or would the equal suffrage clause prevent? 
Any provision which would attempt to bind the people 
not to conform the written constitution to the status quo 
would seem to be unenforceable,” so that although the 
agency theory of the amending power prevents three- 
fourths of the states from depriving the rest of their equal- 
ity in the Senate, it would not prevent them from abolish- 
ing the state governments. 

Finally, is the proper scope of a constitution limited? 
In the National Prohibition Cases ** counsel argued that 
it should not include ordinary legislation. Ordinary laws, 
being temporary expedients, “cannot be allowed to stiffen 
into constitutional provisions without extreme danger to 
the commonwealth,” says Jameson,” a statement con- 
firmed by recent history. But this must be taken as a rule 
of policy rather than of law, for he says later that “in the 
Frame of Government are often included positive 
provisions relating rather to the general policy of the 
State than to its political power or organization 
deed, as Constitutions embody settled policy, as well as 
the general features of the political organization, so fast 
as measures of policy become really settled, that is, re- 
moved from the arena of party conflict, they are commonly 
enshrined in the Constitution Counsel’s argu- 
ment was implicitly rejected by the court in the National 
Prohibition Cases, since it is hardly to be denied that Sec- 
tion | of the 18th Amendment was legislative in character. 
It would seem that any amendment adopted by the diffi- 


47 See Woopsurn, THE AMERICAN REPUBLIC AND Its GOVERNMENT (1916) 


48 Supra note 25. 
49 Op. cit. supra note 29, 86. 
50 Ibid. 96. (Italics supplied.) 
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cult method of Article V would have to be a matter of 
settled policy, the 18th Amendment to the contrary not- 
withstanding. 

3. Do the people ratify amendments? We have seen 
that the amending power is one that has been delegated 
by the people, and not exercised directly by them. Never- 
theless, in view of the popular misconception which has 
prevailed of late years in connection with the ratification 
and repeal of the Prohibition Amendment, the question 
merits some additional discussion here.” 

The attitude of the Supreme Court has not always been 
consistent. In 1873 Mr. Justice Miller said in the court’s 
opinion in the Slaughter-House Cases: * “Within the last 
eight years three other articles of amendment of vast im- 
portance have been added by the voice of the people to that 
now venerable instrument,” and added that in the events 
preceding their adoption “is found the occasion and the 
necessity for recurring again to the great source of power 
in this country, the people of the States.” In 1903 Mr. 
Justice Brewer said, in a separate opinion in Turner v. 
Williams,* that powers reserved to the people “can be 
exercised only by them, or upon further grant from them.” 
Three years later, speaking for the court in Kansas v. Colo- 
rado,* he said: “The framers intended that if, in 
the future, further powers seemed necessary, they should 
be granted by the people in the manner they had pro- 

” Again, in 1920, Mr. Justice Van Devanter, 
speaking for the court in Dillon v. Gloss,” observed that 
“ratification by these assemblies [state legislatures or con- 


51 See on this point the speech of Rufus King in the Massachusetts ratifying 
convention, 2 Ext. Des. 116; James Iredell in the North Carolina Convention, 
4 id. 177; and debate in the First Congress, 1 ANN. Conc. 735 et seq. The Re- 
publican national platform in 1932 contained the following statement: “We 
therefore believe that the people should have an opportunity to pass upon a 
proposed amendment . . . to be acted upon by State conventions called for 
- sole purpose.” A similar plank appeared in the Democratic platform in 
that year. 

5216 Wall. 36, 67, 21 L. ed. 394 (U. S. 1872). 

53 194 U. S. 279, 295-6, 24 Sup. Ct. 719, "724-5, 48 L. ed. 979, 986 (1903). 

54 206 U. S. 46, ‘90, 27 ‘Sup. Ct. 655, 664, 51 L. ed. 956, 971 (1906). 

55 256 U. S. 368, 41 Sup. Ct. 510, 65 L. ed. 994 (19: 20). 
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ventions] shall be taken as a decisive expression of the 
people’s will.” These statements, however, are all dicta, 
probably used for rhetorical effect rather than in any tech- 
nical sense, and when the question has been squarely put 
to the court the opposite opinion has prevailed, 1. e., that 
the people do not ratify. Moreover, since all of the peo- 
ple have delegated the power to ratify to their respective 
legislatures, the people of an individual state may not 
claim the right to a referendum on the question of that 
state’s ratification,” or even insist that a legislative election 
intervene between the time of submission and ratification.” 

Nor is there any distinction in this respect between con- 
ventions and legislatures, based upon the theory that a 
convention would have a direct mandate from the people 
to act in the matter.” Although it is likely that the framers 
intended the conventions to be deliberative bodies,” in 
twenty-four out of forty-two states candidates for con- 
ventions to act upon the Twenty-first Amendment were 
required to pledge their votes, nine states provided for 
three slates of candidates, two pledged and one unpledged, 
five provided for two slates of pledged candidates and a 
third column for writing in names, one permitted candi- 
dates to appear on the ballot as pledged, and only three 
made no official provision for pledged candidates.“ Thus 
in the vast majority of states the will of the people as mani- 
fested at the polls was controlling on the question of rati- 
fication. Nevertheless, the convention, like the legislature, 


-_ National Prohibition Cases and United States v. Sprague, both supra note 


57 Hawke v. Smith, supra note 7. 

58 Leser v. Garnett, supra note 7. 

59 This idea was expressed by James Iredell in the North Carolina convention 
in discussing Article V. He stated that “by referring this business to the legis- 
latures, expense would be saved; and in general, it may be presumed, they 
would speak the general sense of the people. It may, however, on some 
occasions, be better to consult an immediate delegation for that special purpose. 
That is therefore left discretionary.” 4 Ex.. Des. 177. Cf. note 51, supra. 

80 On this point see Jn re Opinions of Justices, 167 Atl. 176, 180 (Me. 1933). 

61In Maine the Supreme Court held that a provision for pledged candidates 
would be invalid, In re Opinions of Justices, supra note 60; contra: In re 
Opinions of Justices, 226 Ala. 565, 148 So. 107 (1933). 
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is only a delegated agent of the people in the eyes of the 
law, and has the same powers under Article V.” 

4. Dual constituency concept preserved. It should be 
noted that Article V recognizes the concept of the dual 
constituency of the Federal Government. A ratification 
signifies not only the assent of a section of the people of 
the United States, expressed by their agent, but that of a 
state, regarded as a political community, as well, and the 
vote of New York representing 12,500,000 people has no 
more weight than that of the 91,000 of Nevada.” Like- 
wise, no state may be deprived of its equal euffrage in the 
Senate without zts consent. Finally, a convention is to be 
called upon the application of two-thirds of the states, and 
here also the shout from New York has no more weight 
than the whisper from Nevada. 

Chief Justice Marshall maintained in McCulloch v. 
Maryland “ that the Constitution emanated solely from 
the people, but his ingenious argument cannot refute the 
plain inference to be drawn from Article V. It is not 
meant here that the state governments are constituents of 
the Federal Government—which was the point Marshall 
denied—but that the states as political communities are 
such. As we have seen, however, this does not stand in the 
way of abolishing the state governments by amendment. 


IV. PROBLEMS OF FORM AND PROCEDURE 


1. Form of amendments. The amendments proposed 
by James Madison in the First Congress were drafted in 
the form of alterations in the original document, and were 
intended by him to be incorporated in its text, as in the 
case of codification of statutes.” Roger Sherman suggested 


62 United States v. Sprague, supra note 25. 

63 Patrick Henry, a bitter opponent of the Constitution in the Virginia con- 
vention, was particularly outspoken against this feature of Article V: “Four 
of the smallest states, that do not collectively contain one tenth of the popula- 
tion of the United States, may obstruct the most salutary amendments. Nay, 
in these four states, six-tenths of the people may reject these amendments... . 
Is this the spirit of republicanism?” 3 Ey. Des. 50 

64 4 Wheat. 316, 4 L. ed. 579 (U. S. 1819). 

65] Cone. 451-3. 
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that amendments should be made by way of supplement, 
whereupon a lively debate arose. The chief argument in 
favor of incorporation was that it would be possible to 
ascertain the meaning of the Constitution by reading the 
body thereof, without having to examine a maze of con- 
tradictory supplements, requiring ‘“‘a week or a fortnight’s 
study.” °° 

Numerous arguments were made in favor of the supple- 
mentary form, only two of which deserve comment here. 
Sherman thought that the amendments would not rest 
upon the same authority as the original document, since 
they would be adopted in a different manner,” but Gerry 
answered this by showing that the people had agreed that 
amendments should have the same validity as the orig- 
inal.** Stone pointed out that unless the supplementary 
form were adopted “it will appear that George 
Washington, and the other worthy characters who com- 
posed the convention, signed an instrument which they 
never had in contemplation.” * To this Gerry replied 
that it was not those signatures, but the acts of ratification, 
which gave validity to the Constitution.” In refutation of 
the argument that the instrument would become too com- 
plex if the amendments were not incorporated, one mem- 
ber pointed to the British Constitution as a precedent for 
the supplementary mode.” 

None of the arguments for the supplementary form pre- 
vailed in the Committee of the Whole, which voted for 
incorporation. But when the House considered the report 
of the Committee it voted to adopt the former mode, no 
reason for this about face appearing upon the record.” It 
may be supposed that the proponents of the amendments 


86 [bid. 738-9. See also ibid. 735, 737, and 740. 
87 Ibid. 735, 742. 

88 [bid. 743-4. 

89 Ibid. 737. 

70 [bid. 739. 

71 [bid. 741-2. 

72 Ibid. 744, 795. 
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were forced to yield on a matter of form to save the sub- 
stance of the proposals. 

Must all future amendments be made as supplements? 
It would seem not, for nothing in Article V requires it.” 
Could a constitutional convention, called under Article 
V and elected with general power to propose amendments, 
then, frame a wholly new constitution under the pretext 
of amending the old, or would it be limited to proposing 
supplements to the Constitution of 1787? This problem 
will receive further discussion later, in Section VII, sub- 
section 3. 


2. Strict construction of Article V, as to procedure. 
The people have authorized the ratification of only such 
amendments as are proposed by two-thirds of Congress, or 
by a convention called at the request of two-thirds of the 
states, and these requirements must be strictly obeyed. It 
has been held that where an amendment to a state consti- 
tution has been improperly proposed but properly ratified, 


it is valid on the ground that the sovereign has ratified the 
improper act of its agent, but the contrary has also been 
held. In the case of Federal amendments, however, the 
sovereign has no voice in ratifying, having set up pro- 
cedural safeguards instead, and for this reason if an 
amendment were unconstitutionally proposed—e. g., by 
less than two-thirds of one or both houses—but validly 
ratified by legislatures or conventions in three-fourths of 
the states, the Supreme Court would be forced to declare 
it void. If the amendment related to the form of govern- 
ment, however, and the change had been consummated 
before the amendment was attacked, it might be upheld on 


73 Wisconsin, for example, incorporates amendments in the body of the 
constitution. 


74 Dopp, op. cit. supra note 31, 96, 215-221. See Collier v. Frierson, 24 Ala. 
100 (1854); Johnson v. Craft, 205 Ala. 386, 87 So. 375 (1921); Hooper v. 
State, 206 Ala. 371, 89 So. 593 (1921); Koehler v. Hill, 60 Iowa 543, 14 N. W. 
738, 15 N. W. 609 (1883); State v. Tufly, 19 Nev. 391, 12 Pac. 835 (1887) ; 
McBee v. Brady, 15 Idaho 761, 100 Pac. 97 (1909), in all of which amend- 
ments were declared invalid because improperly proposed. See also (1922) 
35 Harv. L. Rev. 594. 
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the ground that the sovereign had ratified it by acqui- 
escence.”* 

3. “Two-thirds of both Houses.” It has always been 
held that a vote of two-thirds is required in each house on 
final passage only, and that preliminary votes will be car- 
ried by a simple majority.” Likewise, the Vice President 
has a casting vote in case of a tie in preliminary questions.” 
though not on the final vote, since if one less than two- 
thirds of the Senators vote for the amendment, it will be 
defeated. 


The question of what constitutes a “House” as used in 
this phrase was not, so far as we have any record, discussed 
in Congress until 1898, it having been taken for granted 
that two-thirds of the members present was sufficient, 
rather than two-thirds of the whole number elected.” 
Asked to rule on the point, Speaker Reed said in 1898, 
“What constitutes a House? A quorum of the member- 


ship, a majority, one-half and one more. That is all that 
is necessary to constitute a House to do all the business that 
comes before the House.” * Undoubtedly it was the in- 
tention of the framers that the phrase should be under- 


75 Dopp, op. cit. supra note 31, 85-87, and cases cited. But cf. Hooper v. 
State, supra note 74 (amendment held invalid notwithstanding the political 
departments of the government had acted in accordance with its provisions). 


761 Ann. Conc. 744; 13 id. 81. Representative Vining in the First Con- 
gress argued that two-thirds of both houses must first resolve that it is necessary 
to amend the Constitution, before proceeding to the consideration of specific 
amendments. “I will submit it to gentlemen,” said he, “whether the words 
of the Constitution, ‘whenever two-thirds of both Houses shall deem it neces- 
sary, shall propose amendments,’ do not bear my construction, that it is 
requisite for two-thirds to sanction the expediency of going into the matter at 
present, as it will be to determine the necessity of amending at all.” 1 ANN. 
Conc. 447. The phrase referred to first appeared, it will be remembered, in 
Madison’s motion in the Convention, which began as follows: “The Legislature 
of the United States, whenever two-thirds of both Houses shall deem it neces- 
sary, or on the application of two-thirds of the Legislatures of the several 
states, shall propose amendments .. .” As there used it is clearly one of two 
alternative prerequisites to the proposing of amendments, and presumably the 
vote on actual amendments might be by a simple majority in either case. 

7713 Ann. Conc. 84. 

78 See 1 Ann. Cone. 795. 


795 Hinps, PRECEDENTS IN THE House oF REPRESENTATIVES 1009-10. 
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stood in that sense, for many of them were members of the 
First Congress, which so interpreted it. The Supreme 
Court has held that it means “two-thirds of the members 
present,” in the National Prohibition Cases,” following a 
dictum in The Mo. Pac. R. Co. v. Kansas," where a simi- 
lar construction was given to the phrase as used in Article 
I, Section 7, relating to the vote necessary to override a 
presidential veto. 

4. Congress’ power to prescribe the mode of ratification. 
The absolute power to determine whether ratification shall 
be by legislatures or conventions is vested by Article V in 
Congress.” This would apply as well to amendments pro- 
posed by a convention as to those proposed by Congress, 
according to the language of the Article. Congress is lim- 
ited to the choice of one or the other mode provided, and 
neither the state legislatures nor Congress may provide a 
different one.** Congress may, however, limit the time 
within which an amendment may be ratified, on the ground 
that this is a matter of detail pertaining to the power to 
prescribe the mode.“ The question whether, in proposing 
that an amendment be ratified by conventions, Congress 
may prescribe the method of electing delegates and the 
powers of the conventions in the several states has not yet 
arisen, but it is interesting to note that of sixteen state 
statutes passed during 1933 providing a permanent method 
of electing such conventions, fourteen contained provisions 
that any such Congressional act should supersede the state 
act and have all the force of law, and of the twenty-six 
acts providing specially for conventions to act upon the 
proposed 21st Amendment, nine contained a similar clause. 


80 Supra note 25. 

81 248 U. S. 276, 39 Sup. Ct. 93, 63 L. ed. 239 (1918). 

82 Dodge v. Woolsey, 18 How. 331, 348, 15 L. ed. 401, 407 (1855); National 
Prohibition Cases, supra note 25; Hawke v. Smith, supra note 7; Dillon v. 
Gloss, supra note 55; United States v. Sprague, supra note 25. 

83 Hawke v. Smith, supra note 7. 

84 Dillon v. Gloss, supra note 55. 
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In the permanent act of New Mexico, however, the power 
of Congress is expressly denied.* 

The text of the 20th (Lame Duck) Amendment as ap- 
proved by the House on February 16, 1932, contained a 
provision that “ratification shall be by legislatures, the 
entire membership of at least one branch of which shall 
have been elected subsequent to such date of submission.” *° 
As the amendment was finally proposed the words in italics 
were omitted, but an interesting problem was at least sug- 
gested. The Supreme Court, in Leser v. Garnett,” de- 
clared a similar provision in the Tennessee Constitution 
invalid, and has remarked that “it is not the function of 
legislative bodies, national or state, to alter the method 
which the Constitution has fixed.” * Virginia ratified the 
20th Amendment on March 4, 1932, without waiting even 
for official notification from the State Department, much 
less an intervening election.” Supposing the above pro- 
vision had been left in, would Virginia’s ratification have 
been invalid? It would seem not, in view of the Leser 
Case. Inclusion of such a provision would not void the 
amendment, however, for in Dillon v. Gloss,” the seven- 
year limitation in the 18th Amendment was treated, per- 
haps erroneously, as part of the resolution of submission 
and not of the amendment, and it is likely that a provision 
for an intervening election would be similarly regarded. 

5. “When ratified by the Legislatures of three-fourths 


85 N. M. Laws 1933, c. 163 §16: “Any attempt on the part of Congress in 
any manner to prescribe how and when delegates to the convention may be 
nominated or elected, the date on which said convention shall be held in the 
several states, the number of delegates required to make a quorum, and the 
number of affirmative votes necessary to ratify the amendment submitted to 
such conventions, or any other requirements, shall be null and void in the 
State of New Mexico, and all officers of the state, or any subdivision thereof, 
are hereby authorized and required to resist to the utmost any attempt to 
execute any and all such congressional dictation and usurpation.” 

86 New York Times, Feb. 17, 1932. 

87 Supra note 7. 

88 Hawke v. Smith, supra note 7. 

89 New York Times, March 5, 1932. 


90 For a discussion of this question see argument for the respondent in Smiley 
io 285 U. S. 355, 52 Sup. Ct. 397, 76 L. ed. 795 (1932), at 285 U. S. 
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of the several states.” (1) What isa legislature? * During 
the dispute over the adoption of the 18th Amendment at- 
tempts were made in several states to require submission 
of the legislative ratifications to referenda before repotrt- 
ing them to the Secretary of State.” It was argued that 
the word “legislatures” meant every organ having a share 
in the legislative power of the state, and hence would in- 
clude the referendum. The Supreme Court of the United 
States, however, in addition to holding that ratification is 
not a legislative power but a delegated Federal function, 
defined a legislature as understood at the time the Consti- 
tution was adopted as “the representative body which 
made the laws of the people.” * 

The legislature in office at any time is the one meant by 
Article V. In an attack upon the 19th Amendment it was 
argued that Tennessee’s ratification was void because the 
legislature had disregarded the provision for an interven- 
ing election above referred to, but the court held that the 
ratifying power “transcends any limitations sought to be 
imposed by the people of a State.” 

(2) What is a ratification? Passage of a resolution ex- 
pressing a state’s approval of an amendment by the proper 
body designated by Congress, in accordance with its own 
rules of procedure, constitutes a ratification. Official no- 
tice of such a vote to the Secretary of State is conclusive 
upon him, and when certified by his proclamation is con- 
clusive upon the courts. Such resolution need not be 
submitted to the governor for his approval, although an 
act redistricting a state under Article I, Section 4, being 
legislative in its nature, (although it would seem to be a 


91 Hawke v. Smith, supra note 7. 

92 See State ex rel. v. Howell, 107 Wash. 167, 181 Pac. 920 (1919) (referen- 
dum upheld by 5-4 vote); Hawke v. Smith, 100 Ohio St. 385, 126 N. E. 400 
(1919) (referendum upheld, rev'd, supra note 7); State ex rel. v. Morris, 79 
Okl. 89, 191 Pac. 364 (1920) (referendum held not to apply). 

83 Hawke v. Smith, supra note 7. 

94 Leser v. Garnett, supra note 7. 


95 bid. See also United States ex rel. v. Colby, 49 App. D. C. 358, 265 Fed. 
wet (appeal dismissed, 257 U. S. 619, 42 Sup. Ct. 169, 66 L. ed. 400 
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Federal function, also), must be so submitted if the state 
constitution requires it.°° The regularity of a ratification 
vote will not be inquired into by the Supreme Court, any 
more than it will go back of an enrolled bill to impeach 
the validity of a statute.” 

Although submission of an amendment to a referendum 
would obviously not be equivalent to submission to a con- 
vention,” in three states it was provided that the conven- 
tion’s vote on the 21st Amendment must be in accordance 
with a referendum held at the same time as the election 
of delegates,” and the validity of such provision was up- 
held by the Alabama Supreme Court.” 

(3) How long is an amendment open to ratification? In 
the absence of a time limit set by Congress, it has been 
argued that an amendment may be ratified at any time 
after its submission.” Although Article V makes no spe- 
cific provision on this point, it seems likely that the Su- 
preme Court may hold, if the question is presented, that 
ratification must be completed within a reasonable time or 
it will not be valid. In the Dillon Case the court, in sus- 
taining the Congressional time limit, indicated that it 
found nothing in Article V “which suggests that an amend- 
ment, once proposed, is to be open to ratification for all 
time, or that ratification in some of the States may be 
separated from that in others by many years and yet be 
effective. We do find that which strongly suggests the 


96 Smiley v. Holm, supra note 91. In State ex rel. v. Sevier, 62 S. W. (2d) 
895 (Mo. 1933) (cert. den. 54 Sup. Ct. 102, 78 L. ed. Adv. Ops. 90 [1933]), 
it was held that the law calling a ratifying convention was not subject to the 
referendum, on the authority of Hawke v. Smith, supra note 7. The decision 
would seem to be questionable, in view of Davis v. Hildebrant, infra note 105. 

97 See Field v. Clark, 143 U. S. 649, 12 Sup. Ct. 495, 36 L. ed. 294 (1892). 

98 Jn re Opinions of Justices, (Me.) supra note 60. 

99 Ala. Gen. Laws Sp. Sess. 1933, p. 77; Ore. Laws 1933, c. 447 §8; Ark. 
Acts 1933, p. 467 § 3. 


100 Jn re Opinions of Justices, (Ala.) supra note 61. 

101 See, e. g., statement of a Kentucky Governor quoted in 1 WiLLouGHBY ON 
THE CONSTITUTION (2d ed. 1929) 593, §329a. The proposed Child Labor 
Amendment, submitted in 1923, has recently been ratified by three additional 
states: Me. Laws Sp. Sess. 1933, c. 221; N. D. Laws 1933, p. 429; Ore. 
Laws 1933, (S. J. Res. 11) p. 894. 
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contrary.” *** On principle, since they are intended to meet 
needs felt at the time they are proposed, amendments 
should be ratified early while such sentiment is generally 
felt.*°* 

(4) May a ratification be repealed? Obviously; no state 
may repeal its ratification after three-fourths have ratified, 
for that would make possible amendment by thirteen states 
or less, contrary to Article V. Whether a ratification may 
be repealed before that time has not been decided, but it 
would seem that after the Secretary of State has been 
notified, at any rate, the state may take no further action, 
since such notification is conclusive upon him.*”* 

6. Procedure in calling a national convention. On this 
point Article V is lamentably vague. In the states the 
calling of a convention is regarded as a legislative func- 
tion, some states requiring the governor’s approval and 
others not. Since Article V is a grant of power to Congress, 
and not to the Federal Government, as we have seen, and 


since Congress is bound to call a convention upon the ap- 
plication of the requisite number of states, it would seem 
that such act should not be subject to the President’s veto. 
Presumably, the act would require only a simple majority 
in each House. Election or appointment of delegates must 
be left to the states, so long as there is no Federal election 


102 Dillon v. Gloss, supra note 55, at 256 U. S. 374: “First, proposal and 
ratification are not treated as unrelated acts, but as succeeding steps in a single 
endeavor, the natural inference being that they are not to be widely separated 
in time. Secondly, it is only when there is deemed to be a necessity therefor 
that amendments are to be proposed, the natural inference being that when 
proposed they are to be considered and disposed of presently. Thirdly, as 
ratification is but the expression of the approbation of the people and is to be 
effective when had in three-fourths of the States, there is a fair implication 
that it must be sufficiently contemporaneous in that number of States to 
reflect the will of the people in all sections at relatively the same period... . 
We conclude that the fair inference or implication from Article V is that 
ratification must be within some reasonable time after the proposal.” 


103 JAMESON, op. cit. supra note 29, 634. 


104 Leser v. Garnett, supra note 7. The legislatures of New Jersey and Ohio 
after ratifying the 14th Amendment, passed resolutions repealing this action. 
Secretary Seward in 1868 issued a certificate that the amendment had become 
part of the Constitution if the ratifications of those two States were still ef- 
fective. The question did not come before the Supreme Court for decision, 
and two years later, other states having ratified in the meantime, he issued 
a second certificate. See (1898) 30 Am. L. Rev. 894. 
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machinery. State acts providing for such election would 
probably be subject to the gubernatorial veto and the ref- 
erendum, as are redistricting acts.*” 


In contrast to Article V, the constitutions of New York, 
Michigan and Missouri contain express provisions con- 
cerning election of delegates to state conventions, so that 
when the people have authorized a convention to be held, 
no further legislation is necessary.*” 


V. SUBSTANTIVE PROBLEMS 


This section will deal chiefly with the problem of limi- 
tations upon the amending power, which have been pre- 
viously considered from a broad theoretical viewpoint in 
Section III, Subsection 2, under the caption, “The scope 
of the amending power.” 


1. Intrinsic limitations; the “indestructible states’ ar- 
gument. It has been argued that if ours is indeed an “in- 
destructible union of indestructible states,” as held in 
Texas v. White*”’ and The Collector v. Day,’** then any 
change which would weaken the state governments in their 
- police powers, or in their position relative to the Federal 
Government, would be beyond the amending power. Both 
the 15th and the 19th Amendments were attacked upon 
this ground,’” and it formed the chief basis upon which 
Messrs. Elihu Root and William D. Guthrie assailed the 
validity of the 18th Amendment in the National Prohibi- 
tion Cases.*° In all of these cases the argument failed to 
convince the court, but because it has been often and plaus- 
ibly advanced it merits consideration here. 


105 Smiley v. Holm, supra note 91 (veto); Davis v. Hildebrant, 241 U. S. 
565, 36 Sup. Ct. 708, 60 L. ed. 1172 (1916) (referendum). Cf. State ex rel. 
v. Sevier, supra note 96. 

106 Dopp, op. cit. supra note 31, 55. 

107 7 Wall. 700, 19 L. ed. 227 (U. S. 1868). 

108 1] Wall. 113, 20 L. ed. 122 (U. S. 1870). 

109 Guinn v. United States, 238 U. S. 347, 35 Sup. Ct. 926, 59 L. ed. 1340 
(1914); Myers v. Anderson, 238 U. S. 368, 35 Sup. Ct. 932, 59 L. ed. 1349 
(1914) (15th Amendment); Leser v. Garnett, supra note 7 (19th Amendment). 

110 Supra note 25. 
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No such limitation can be inferred from the debates in 
the Convention, and in theory the amending power ought 
to extend to any change made necessary by an alteration of 
circumstances. It would seem that this principle would 
even permit the complete abolition of the state govern- 
ments, and anything short of their annihilation is clearly 
within the doctrine. Root and Guthrie, however, cite a 
series of cases which they assert prove that no amendment 
may derogate from the police power, beginning with the 
Slaughter-H ouse Cases. Inno case which the writer has 
found touching the subject is any such proposition ad- 
vanced, but only that no amendment will be construed as 
having that effect unless its terms clearly admit of no other 
construction. The following from the Slaughter-House 
Cases will make this clear: 


The argument, we admit, is not always the most convincing 
which is drawn from the consequences urged against the adop- 
tion of a particular construction of an instrument. But when, 
as in the case before us, these consequences are so serious, so 
far-reaching and pervading, so great a departure from the 
structure and spirit of our institutions; when the effect is to 
fetter and degrade the State governments by subjecting them to 
the control of Congress, in the exercise of powers heretofore 
universally conceded to them of the most ordinary and funda- 
mental character; when in fact it radically changes the whole 
theory of the relations of the State and Federal governments 
to each other and of both these governments to the people; the 
argument has a force that is irresistible, in the absence of lan- 
guage which expresses such a purpose too clearly to admit of 
doubt. (Italics supplied.) 


Judge Story quotes the 43d Federalist ** in support of 
the contention that “an amendment which has the deliber- 
ate judgment of two-thirds of Congress, and of three- 
fourths of the states, can scarcely be deemed unsuited to 
the prosperity or security of the republic.” ** William L. 
Frierson adds that “if the time should ever come when 


111 Supra note 52. 
112 Supra note 5. 
118 Op. cit. supra note 29, § 1830. 
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three-fourths of the states would be willing to commit 
suicide by surrendering all their legislative power, a con- 
dition will have arisen in which the public sentiment of 
the nation will have demanded an entirely new constitu- 
tion and a new government.” ™* 

The “indestructible states” argument has been sought to 
be justified on the basis of the “equal suffrage” provision, 
but giving to the latter the strict construction which on 
principle it ought to have, the contention remains without 
weight. Professor James A. Woodburn is inclined to 
doubt even the literal validity of the provision, not to men- 
tion any secondary propositions adduced from it,’ and 
Professor F. J. Stimson remarks in another connection 
that “one generation can hardly bind the next.” ** 


The doctrine of “indestructible states” is, after all, de- 
rived from the existing Constitution, which is subject to 
change. It would be strange indeed if decisions of the 
Supreme Court based upon an amendable Constitution 
could operate to limit the power of amendment. The 11th 
and 16th Amendments overruled court decisions,’ and 
the same may be done again. 


2. Intrinsic limitations; the Bill of Rights. Professor 
Stimson noted in 1908 that ten state constitutions provided 
that their bills of rights “shall forever remain inviolate,” 
and that five others declare certain rights to be “inaliena- 
ble.” ** The same sentiment is expressed in the Declara- 
tion of Independence. What, then, if an “inalienable” 
right be alienated by amendment? The problem has never 


114 Amending the Constitution of the United States (1920) 33 Harv. L. Rev. 
659, 663. 

115 THE AMERICAN REPUBLIC AND ITS GOVERNMENT (1916) 209. 

116 Bk. 3, LAW OF THE FEDERAL AND STATE CONSTITUTIONS OF THE UNITED 
States (1908) 327. 

117 The 11th Amendment overruled Chisholm v. Georgia, 2 Dall. 419, 1 L. ed. 
440 (U. S. 1793), and the 16th Amendment overruled Pollock v. Farmers Loan 
& Trust Co., 157 U. S. 429 and 158 U. S. 601, 15 Sup. Ct. 673, 912, 39 L. ed. 
759, 1108 (1895). 

118 Op. cit. supra note 116, 124-125. 
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arisen, but has received attention in some of the literature 
on the amending process.**® 

In the first place, it should be remembered that the Fed- 
eral Bill of Rights is itself the result of amendment, and 
a priori would seem to be repealable by the same method. 
This answer is formal only, not reaching the merits of 
the problem, and will not satisfy the man who looks upon 
the first nine amendments as the expression of fundamental 
principles which would exist just the same if they had 
never been written into the Constitution. 

Who, then, is to judge whether a right is inalienable? 
The Supreme Court, or the people acting through their 
delegated agents? If two-thirds of Congress and three- 
fourths of the states consent to giving up rights formerly 
considered fundamental, must not a great change in public 
sentiment have come about? For the court then to hold 
such an amendment invalid on the ground here suggested 
would be to read into Article V that an amendment regu- 


larly adopted shall be valid “provided it be approved by 


9? 120 


the Supreme Court. It is noticeable that ideas of 
“natural rights” are already undergoing revision,” and 
18th century philosophical concepts should not be per- 
mitted to shackle this and future generations in the exer- 
cise of their “inalienable right” to amend the Constitu- 
tion as they see fit. 

3. Is the 10th Amendment a limitation? Professor 
George T. Curtis thought that the effect of the 9th and 
10th Amendments might be to limit the scope of amend- 
ments to changes in the manner of carrying out the powers 


119 See, e.g., Holding, Perils to be Apprehended From Amending the Con- 
stitution (1923) 57 Am. L. Rev. 481, 484: “That there are restrictions [upon 
the amending power], every student of the Constitution, and of constitutional 
history and law, knows. If it were otherwise, the legislatures of three-fourths 
of the states could impose upon the people of all the states, a national religion, 
or abolish altogether the right of free speech; indeed, could take away all 
powers expressly ‘reserved to the states respectively, or to the people.’ ” 

120 Frierson, op. cit. supra note 114, 662. 

121 EF. g., the Supreme Court, in Mankichi v. Hawaii, 190 U. S. 197, 201, 23 
Sup. Ct. 787, 47 L. ed. 1016 (1902), distinguished between fundamental and non- 
fundamental rights, and upheld that the right to trial by jury and indictment by 
grand jury only, both guaranteed by the Bill of Rights, are nonfundamental. 
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already granted to the Federal Government.’” Counsel 
made much the same argument in assailing the 18th 
Amendment in the case of U. S. v. Sprague.” It would 
be superfluous to show again that the framers and the state 
conventions intended the amending power to extend to the 
grant of additional powers to the Union, and it is sub- 
mitted that the 10th Amendment does not indicate a 
change in that view. 

In the resolutions of ratification passed by six of the 
state conventions were included declarations containing 
the germ of the 10th Amendment,” but, in the light of the 
debates surrounding their adoption, all of these must be 
construed as meaning that powers not yet granted to the 
Federal Government were to remain in the people of the 
several states until granted by amendment to the Constitu- 
tion. It cannot reasonably be supposed that powers re- 
served to the people were intended to remain forever dor- 
mant, or capable of being delegated only to the state gov- 
ernments. 

Nor is there anything in the Amendment itself **° which 
necessitates a different construction. It should be borne in 
mind that when Madison drafted the proposed amend- 
ment he intended it and all other amendments to be in- 
corporated in the text of the Constitution, so that the 


122 Op. cit. supra note 29, 152 et seq. 

123 Supra note 25. 

124 Massachusetts: “That it be expressly declared, that all powers not ex- 
pressly delegated by the aforesaid Constitution are reserved to the several 
States, to be by them exercised.” 1 Ext. Des. 322. 

New York: “We, the delegates of the people of the State of New York,... 
do declare and make known, — .. . That every power, jurisdiction, and right, 
which is not by the said Constitution clearly delegated to the Congress of the 
United States, or the departments of the governments thereof, remains to the 

people of the several States, or to their —2 State governments, to whom 
they may have granted the same.” 1 Exy. D 27. 

South Carolina: “This Convention doth "ae declare, that no section or 
paragraph of the said Constitution warrants a construction that the States do not 
retain every power not expressly relinquished by them and vested in the general 
government of the Union.” 1 Ett. Des. 325. 

Virginia: “We, the delegates of the people of Virginia, ... do. . . declare 
and make known .. . that every power not granted thereby remains with 
[the people of the United States], and at their will.” 1 Exit. Des. 327. 

New Hampshire paraphrased Massachusetts, 1 Ext. Drs. 326, and Rhode 
Island paraphrased New York, id. 334. 

125 Text of amendment supra note 32. 
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phrase, “the powers not delegated by this Constitution,” *” 
meant “by this Constitution as from time to time 
amended.” Nor does the subsequent adoption of the sup- 
plemental form change this construction, for Article V 
provides that amendments are valid as a part of the Con- 
stitution. The conclusion is inescapable that the Amend- 
ment was not intended to operate as a limitation upon Ar- 
ticle V,’*’ assuming that it could so operate in view of the 
fact that it is repealable by the same process by which it 
was adopted. 

It has also been argued that the phrase, “or to the peo- 
ple,” must be construed as meaning that when an amend- 
ment involves a grant to Congress of additional direct 
power over the people it must be ratified by conventions 
and not by legislatures. The argument was made in U. S. 
v. Sprague,” where it was expressly overruled by the 
court. The phrase appears to have been tacked onto the 
amendment without much of any debate,” possibly for 
the purpose of making clear that it was not intended to 
grant to the state legislatures any powers not vested in 
them by their own constitution.” As we have seen, the 
power to propose the mode of ratification rests exclusively 
in the discretion of Congress by the terms of Article V. 
The 10th Amendment does not modify this power. 


126] Ann. Conc. 453. 


1272 Story, op. cit. supra note 29, § 1907 : “This amendment is a mere 
affirmation of what, upon any just reasoning, is a necessary rule of interpreting 
the Constitution. Being an instrument of limited and enumerated powers, it 
follows, irresistibly, that what is not conferred is withheld, and belongs to 
the State authorities if invested by their constitutions of government respettively 
in them; and if not so invested, it is retained BY THE PEOPLE [sic] as a 
part of their residuary sovereignty.” 

Brewer, J., in Kansas v. Colorado, 206 U. S. 46, 89-90, 27 Sup. Ct. 655, 
51 L. ed. 956, 971 (1906): “This amendment . . . disclosed the widespread 
fear that the national government might, under the pressure of a supposed 
general welfare, attempt to exercise powers which had not been granted. With 
equal determination the framers intended that no such assumption should ever 
find justification in the organic act, and that if, in the future, further powers 
seemed necessary, they should be granted by the people in the manner they 
had provided for amending that act.” (Italics supplied.) 

128 Supra note 25. 

129] Ann. Conc. 790. 


180 Story, op. cit. supra note 127. 
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VI. SUBSTANTIVE PROBLEMS RELATING TO NATIONAL 
CONVENTIONS *” 


1. When shall a convention be called? A constitutional 
provision that the legislature “shall” or “may” or “shall 
have power to” do something is not mandatory, and cannot 
be judicially enforced. If intended to be mandatory it 
should be so worded as to be self-executing, else legis- 
lative inaction can defeat it.’ Speaking of Article V, 
Professor Dodd says, “There is no compulsion upon Con- 
gress to call a convention.” ** The only sanction for its 
enforcement, therefore, is the Congressman’s oath to sup- 
port the Constitution. Now, between 1901 and 1916 alone 
thirty-two states made application for a national conven- 
tion to propose amendments, but none was called.** Did 
Congress violate its oath in thus ignoring the demand of 
the states, or does it have a discretion in the matter? 

In the first place, it is obvious that by the time the last 
of the applications reached Congress the earliest were 
fifteen years old and a bit stale. If “proposal and ratifica- 
tion are not to be treated as unrelated acts, but as succeed- 
ing steps in a single endeavor, not to be widely sepa- 
rated in time,” as held in the Dillon Case, then it would 
seem that Congress may conscientiously refuse to add in 
ancient petitions in totalling up the list of applications 
before it. On the other hand, if stale petitions were in- 
cluded and made the basis for a convention, the letter of 
the Constitution would be satisfied, and the convention 
would seem to be legally called. 

But of the thirty-two petitioning states, twenty-six de- 
sired popular election of Senators and eighteen asked that 


131 We are dealing here only with the “constitutional” convention, i. e., one 
authorized by Article V, and not with the “revolutionary” convention. The 
powers of the latter are extralegal and depend for their sanction upon popular 
acquiescence. The Convention of 1787 was of this character. 

182 Dodd, Judicially Non-Enforceable Provisions of Constitutions (1932) 
80 U. or Pa. L. Rev. 54, 82. 

133 [bid. 

134 Wheeler, Js a Constitutional Convention Impending (1927) 21 It. L. REv. 
782, 786-7 notes 10 and 11. 

135 Supra note 55. 
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federal legislation against polygamy be authorized. 
(Twelve states appear in both lists.) While a convention 
may not be restricted to proposing amendments of the type 
applied for, it may be doubted whether the first twenty-six 
applications did not become obsolete with the adoption of 
the 17th Amendment, granting that any thirty-two peti- 
tions not demanding the same amendment may be counted 
together. Here again is a matter for the discretion of Con- 
gress. If initiation of amendments by the states is to be 
made effective, a change in Article V seems desirable. 

2. Whatisaconvention? A constitutional convention— 
except a ratifying convention, whose function is merely to 
vote “yes” or “no” on a given proposition, and which is 
not entrusted with the creative labor of drafting consti- 
tutional provisions—must be a deliberative body, but be- 
yond that it cannot be accurately described. The Conven- 
tion of 1787 was an appointed body, but state conventions 
are almost universally elected—which form Article V 
contemplates does not appear. Shall representation be by 
states, as in 1787, and as in the Senate today, or shall it be 
by population? Shall it have forty-eight delegates, ap- 
proximating the 1787 Convention in size, or shall it be a 
huge body like present-day party nomination conventions? 
These are all matters for Congress to ponder and decide, 
drawing little aid from historical precedent or the terms 
of Article V. 

3. Powers of the convention.**® Would the convention 
be bound to consider only amendments applied for by the 
states? It would seem that if a convention were called 
pursuant to applications not all asking for the same amend- 
ment, the applications should be treated as advisory mere- 
ly. Furthermore, the states are not empowered to demand 
amendments, but only to require a convention, which, 
when called, would have power to propose any amend- 
ments it saw fit, according to a literal reading of Article V. 


136 


136 On this point see Dopp, op. cit. supra note 31, cc. 2 and 3; JAMESON, 
op. as ta note 29, c. 6; 12 C. J. 684-7, §§ 20 and 21. 
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Nor is Congress empowered to limit the authority of the 
convention,” for the latter ought to be independent of a 
body whose powers it may find it necessary to alter."* It 
should be remembered that provision for conventions was 
made intentionally to avoid complete Congressional con- 
trol of the amending process. Finally, Congress may itself 
propose such amendments as it deems necessary, and by 
inference the convention is to propose other amendments. 

Whether the convention may propose a new constitu- 
tion under the pretense of amending the old is far from 
clear. We have seen that the supplemental form of gov- 
ernment is not mandatory—unless, indeed, it has become 
so by “practical construction.” A bill or statute may be 
amended by striking it out and enacting a new one; it is 
merely a matter of degree. The First Congress was in- 
sistent that each of the twelve proposals which it sub- 
mitted must be considered separately, thereby laying the 
ground for the doctrine that an amendment must relate to 
only one general subject, but this precedent was shattered 
by the 14th Amendment, which relates to no less than four 
distinct, separable, and unrelated subjects. If it may con- 
tain four such subjects, why not forty—why not a com- 
plete revision of the Constitution? But if the convention 
were to have such power, would not Article V so state, 
without leaving the matter to inference? State prece- 
dents are of little assistance here, for most state conven- 
tions are empowered to “revise, alter or amend” the exist- 
ing constitution, and since “alter” and “amend,” at least, 
may mean the same thing, it cannot be said that these 
words are mutually exclusive and that amendment does 
not include revision. 

137 Dopp, op. cit supra note 31, 80. Jameson took the contrary view, however, 
op. cit. supra note 29, c. 6. The question has been definitely settled in several 
recent state constitutions; e.g., Article XVIII, Alabama Constitution of 1901: 
“Nothing herein contained shall be construed as restricting the jurisdiction and 
power of the convention, when duly assembled, in pursuance of this section, to 
establish such ordinances and to do and perform such things as to the conven- 
tion may seem necessary or proper for the purpose of altering, revising or 


amending the existing Constitution.” (Italics supplied.) 
138 Dopp, loc. cit. 
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It would seem that if Congress failed to appropriate 
sufficient funds for the convention, the latter may have in- 
herent power to appropriate its own, for it is essential 
that it be independent of Congress in all respects. In New 
York and Alabama, conventions were seriously embar- 
rassed by reason of lack of funds.*” State conventions 
usually are restricted in the matter of making appropria- 
tions by constitutional provisions that money shall be paid 
from the treasury upon a legislative appropriation only, 
but no such clause appears in the Federal Constitution. 


VII. SOME PROPOSED CHANGES IN ARTICLE V 


It is not intended to discuss here the numerous propo- 
sals for the amendment of Article V which have been in- 
troduced in Congress. These have all related to some 
change in the method of amendment intended to make the 
process either easier or more difficult, according to the 
views of the proponent. A discussion of the merits of these 
proposals is beyond the scope of this paper, especially 
since they are now of historical interest only. The writer 
feels, however, that, by way of conclusion, a few sugges- 
tions for changes in drafting to clear up ambiguities in the 
Article may not be out of place. 

1. A definition of “amendment.” To put at rest dis- 
putes over “inherent” and “intrinsic” limitations upon the 
amending power—which seem destined to go on indef- 
initely otherwise—the scope of the power might be indi- 
cated in unmistakable terms, and if it is meant to extend 
to the adoption of a new Constitution that should be stated. 

2. A method of adopting a new Constitution. If an en- 
tirely new Constitution is not to be comprehended in the 
term “amendment,” it would be well to provide a method 
of adopting one. In the states it is the rule that if there is 
no provision for a convention to draft a new constitution 


139 [bid., 82. 
140 [bid, 82-3. 
141 See MUSMANNO, Op. cit. supra note 3, c. 5. 
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it is nevertheless within the power of the legislature to 
call one.” But even granting that Congress might have 
this power independently of the provisions of Article V, 
there would still be difficulties as to the method of rati-: 
fication. 

3. A time limit upon ratification. A fixed period should 
be established for ratification, in order to obviate the pos- 
sibility that an amendment proposed by one generation 
might be finally ratified by the next, through a few states 
making up the balance required. 

4. Manner of calling national conventions. If the pro- 
vision for state application for a convention be retained, 
it should be clarified in several respects. There should be 
a time limit after which an application shall be obsolete, 
and it should be made clear what effect is to be given to 
suggestions contained in them regarding the type of 
amendments desired by the applying states. It should be 
made the duty of some executive agent to call the conven- 
tion when the constitutional requirement shall have been 
met. This will necessitate providing in detail for the elec- 
tion of delegates, setting the date for the convention to 
meet, and in general making all provisions which would 
otherwise be made by Congress. If Congress is to have 
independent power to call a convention, that should be 
stated. 

5. Powers of national conventions. This question should 
be clearly settled, taking up the problems which we have 
considered. The convention should, it would seem, have 
power to appropriate money to a limited extent, especially 
if the necessity for a Congressional enabling act is elim- 
inated. The pay of delegates and their travel allowance 
might be specified as the same as that of Congressmen. 


142 Dopp, op. cit. supra note 31, 44; JAMESON, op. cit. supra note 29, 388 
et seq. For the contrary view, see Garner, Amendment of State Constitutions 
(1907) 1 Am. Pow. Sc. Rev. 219, 232. He based his opinion upon Opinion of 
Justices, 6 Cush. 673 (Mass. 1833) and In re the Constitutional Convention, 
14 R. I. 649 (1883), and was apparently unfamiliar with the great number of 
instances in which conventions were actually called without constitutional 
authority, JAMESON, loc. cit. 
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6. Conclusion. A redraft of Article V along the lines 
indicated would, in the writer’s opinion, bring the amend- 
ing clause up to the best state constitutions. It would 
eliminate the ambiguity and vagueness of expression re- 
sulting from the brevity of the present article—brevity 
which the more recent state constitutions have avoided in 
the interest of clarity. It should be remembered that the 
power to make and alter the Constitution is a function of 
at least equal dignity and importance with the other three 
powers of government, and deserves as careful statement 
in the Constitution as the organization of the legislature, 
the executive and the judiciary. Experience in the states 
has shown that changes are necessary, and the Federal 
Constitution should benefit by that experience without 
waiting for events to prove the inadequacy of Article V. 
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EDITORIAL NOTES 


THE NATIONAL LABOR RELATIONS Boarp—A LANDMARK IN 
FEDERAL SETTLEMENT OF INDUSTRIAL DISPUTES 


The second step in the establishment of a new federal policy to- 
ward the settlement of industrial disputes has matured. An execu- 
tive order of the President,’ issued under authority granted to him 
during the last session of Congress,? created the National Labor 
Relations Board of three interpreters of the labor provisions of the 
National Industrial Recovery Act and arbiters of industrial dis- 
putes. This Board supplants the National Labor Board * which was — 
perhaps the first step in the federal policy, and which was not 
fundamentally dissimilar but lacked statutory basis. It is true that 
the Board now in existence is a compromise with that sponsored 
under the Wagner Labor Disputes Bill,* vigorously opposed by in- 
dustry and as ardently advocated by organized labor, but there is 
good reason to believe that some permanent legislation will be forth- 
coming.® 

Stimulated by the disquieting ambiguity of the now famous Sec- 
tion 7a of the NIRA, it was scarcely to be hoped that there would 
not be a great number of disputes as to its interpretation and as to 


adherence by employers to its provisions. The establishment of an 


1 Executive Order of June 29, 1 

2 Public Resolution No. 44 4 bac — (H. J. Res. No. 375), approved 
June 19, 1934, 

3 The National Labor Board was informally created on August 5, 1933, upon 
joint appeal from the Industrial and Labor Advisory Boards of the National 
Recovery Administration. Some more definite authority was given the Board 
to take jurisdiction of cases arising under the President’s Reémployment Agree- 
ment by way of mediation, arbitration or conciliation, by Executive Order 
No. 6511, December 16, 1933. Later the jurisdiction of the Board was presum- 
ably extended to Section 7a of the NIRA and the Board was authorized and 
directed to supervise elections of tg nema for purposes of collective bar- 
gaining. (Executive Order No. 6580, February 1, 1934, as amended by Execu- 
tive Order No. 6612-A, February 23, 1934.) See note 10, infra. 

4 Senate Bill No. 2926. 

5 The President in his statement issued at the time of signing the executive 
order creating the National Labor Relations Board gave some hint that the 
settlement of labor disputes through a federal agency is not necessarily temporary 
in that he Tequires the Board to submit, through the Secretary of Labor, regular 
reports “in the event that any permanent legislation is later contemplated.” 
Press Release, June 30, 1934. 

®°“Through the data ‘of April and May, 1934, are preliminary and subject to 
change, comparisons with the same month in the previous year and with each 
other seem pertinent. Disputes beginning in May, 1934, were less than those 
in May, 1933, but those in effect at the end of May, 1934, were over two 
and a half times those in effect at the end of May, 1933. Workers involved 
in disputes beginning in May, 1934, were over three times the number involved 
in May, 1933, and those involved in disputes in effect at the end of May, 1934, 
were seven times those at the end of May, 1933. Estimated man-days lost were 
po gg red 3,400,000 in May, 1934, as against 660,000 in May, 1933.” July, 

1934, 39 MonTHty LABor Review, U. S. Bur. Labor Stat., 83. 


Si 
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impartial board for the adjustment of such disputes was obviously 
essential. Such boards were provided for in many of the codes 
formulated under the NIRA,’ but they have been found notoriously 
unsuccessful,’ and the Compliance Division of the National Recovery 
Administration was not fashioned to deal with conciliation, medi- 
ation or arbitration. The Conciliation Service of the Department 
of Labor undoubtedly was instrumental in averting many serious 
consequences of labor controversies.? That agency, however, was 
powerless before stubborn employers and confident representatives 
of labor. The National Labor Board, the progeny of these circum- 
stances, worked diligently under the able leadership of the dis- 
tinguished author of the National Industrial Recovery Act. Func- 
tioning as it was, however, for many months without the semblance 
of authority either legislative or administrative and later wholly 
upon the basis of an executive order granting powers of an ex- 
tremely doubtful validity, it could scarcely have hoped that at one 
time or another it would not meet with a party who refused to 
comply with its decrees.*° To give this or a similar board statutory 
authority, Senator Wagner introduced the Labor Disputes Bill,” 
following in outline the features of the Railway Labor Board, and 
using the theory of the Federal Trade Commission Act.’? 


The National Labor Relations Board, it has been said, is a com- 
promise with the board proposed under the Wagner Labor Disputes 


748 Srar. L. 195, 15 U. S. C. Supp. vir §§ 701-712 (1934). 

8It will be remembered that the United Textile Workers of America re- 
fused to deal with the Cotton Textile Industrial Relations Board, appointed 
under the code, at the time of the general textile strike in September of 1934. 

® See report of the work of the Conciliation Service of the Department of 
Labor in (July, 1934) 39 Montuiy Lasor Review, U. S. Bur. Labor Stat., 93- 
97 and subsequent issues. 

10 The National Labor Board after the Executive Order of December 16, 1933, 
and until February 1, 1934, had no authority to act in cases other than those 
arising under the President’s Reémployment Agreement although it did take 
cognizance of disputes arising in other ways. A view of the action of the Board 
from August, 1933, until December 16, 1933, is indicated in the following 
excerpt: “. . . I am talking about the only order that was in existence be- 
tween the 5th of August and the 16th of December; and between the 5th of 
August and the 16th of December your Board issued dozens of requests, sum- 
monses and complaints, and required people to come from all parts of the 
country at great expense and loss of time on all sorts of complaints . j 
Now, the Labor Board’s chief conflicts, those with whom it has asserted con- 
tinuously have been the most contumacious violators, are those who are operat- 
ing under codes not subject to the reémployment agreements and whom the 
Board undertook to exercise authority over, when it possessed none . . .” 
Statement of James A. Emery, Hearings Before the Committee on Education 


and Labor, United States Senate, 73rd Congress, Second Session, on S. 2926, 
Part 2, page 364. 


11 Supra note 4. 
12 Hearings Before the Committee on Education and Labor, United States 


Senate, 73rd Congress, Second Session, on S. 2926, Part 1, Statement of Hon. 
Robert F. Wagner. 
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Bill. It derives its authority from four principal sources. Public 
Resolution Number 44 ?* authorizes the President to appoint a board 
or boards to investigate controversies arising under Section 7a of 
the NIRA “or which are burdening or obstructing or threaten to 
burden or obstruct the free flow of interstate commerce.” Such 
board may order and conduct elections of representatives of em- 
ployees in order that labor might freely exercise the rights of 
collective bargaining conferred upon them by Section 7a. The 
Federal Trade Commission Act forms the basis of the procedure 
through which production of evidence and the appearance of wit- 
nesses may be enforced. Under the Resolution the Board has two 
functions, namely, the investigation of labor disputes ** within the 
jurisdictional field of Congressional regulation of commerce, and 
the conduct of elections for purposes of determining labor’s agents 
of collective bargaining. The Executive Order ** creating the Board 
and naming its appointees goes further, exercising not only the 
authority granted under the Resolution, but Section 10a of the 
NIRA ?¢ as well. In addition to the power conferred in the Resolu- 
tion, it authorizes the Board to recommend rules and regulations 
to be promulgated by the President under Section 10a of the NIRA, 
to act as a voluntary board of arbitration or to select such a board, 
to create inferior boards such as regional labor boards, to request 
the use of the facilities of the Division of Conciliation and other 
branches of the Department of Labor. In addition the Board may 
decline to take jurisdiction over matters for which another mode 
of settlement exists, and its findings of fact and its orders are final 
as to all other administrative agencies of the Government. The 
Board’s powers thus emanate from Public Resolution Number 44, 
the National Industrial Recovery Act, the Federal Trade Commis- 
sion Act, and the Executive Order of the President. 

American concepts of liberty and freedom to contract have been 
the principal deterrents to progress or retrogression, according to 
one’s point of view, toward the establishment of courts or boards 
for the adjustment of industrial disputes with some powers of com- 


13 Supra note 2. 


14It is worthy of comment that the Resolution fails to make provision for 
any decision, decree, or order of the National Labor Relations Board based 
upon its investigations under Section One of the Resolution. In this respect 
the Board, however, has not found it necessary to go beyond its authority 
since it is able, upon a finding of a violation of Section 7a, to refer the 
case elsewhere for further action. While its reports are termed “decisions” 
they are not orders or decrees, and of course failure to comply does not carry 
the charge of contempt. 

15 Supra note 1. 


1648 Srat. L. 200 (1933), 15 U. S. C. Supp. viii, 710a (1934). 
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pulsion, whether they be negative or affirmative in effect. Other 
countries do not find the constitutional hurdle insurmountable.’* In 
the United States the best-known attempt to solve the problem of 
protecting the public welfare in event of industrial strife has been 
the establishment in Kansas of a Court of Industrial Relations. 
This court, established by an Act of the legislature,’* was in fact a 
board with jurisdiction over the “key” industries, i.e., (a) public 
utilities, (b) transportation, and (c) fuel, clothing and food prod- 
ucts. The Court was given the power to investigate and decide any 
controversy which might “endanger the continuity and efficiency of 

said industry.” The court was limited in this power only by 
the requirement that labor receive a fair wage and capital a fair 


17 A great many foreign countries have tried the system of compulsory 
arbitration with varying results. While the best-known experiments have taken 
place in Australia and New Zealand, the literature on which is voluminous, 
more interesting because of the different Governmental viewpoint are those in 
non-Anglican countries. In Italy, where the Italian Magistracy of Labor 
constitutes a genuine labor court, the system goes far beyond compulsory 
arbitration. In arbitration, the arbiter having been appointed by the disputants, 
there is an atmosphere of conciliation and compromise, but the decisions of the 
Italian Magistracy of Labor are those of a court of economic justice, partial 
only to the public interest. See Manyon, The Italian Magistracy of Labor 
—A Fascist Experiment (1929) 27 Micu. L. Rev. 889-920. The system tried 
in Norway, and found more or less successful, is one of compulsory arbitration. 
The Norway Board, while not a court to the extent of the term as defined in 
the Italian System, has endeavored to establish its prestige as in the nature of 
a court. A former member of the Board has stated: “The most important 
objection to compulsory arbitration in the eyes of the writer is that an arbitra- 
tion court regarded as a judicial body must necessarily be open to some extent 
to arbitrary influences. . . . At the beginning such a court is without objective 
and generally recognized standards, and it thereby differs from an ordinary 
court. An arbitration court is not, however, altogether without objective and 
sound bases for its decisions: the general level of wages in the market, stand- 
ards and costs of living, reasonable return on capital, etc. It must be remem- 
bered that the regular use of the institution for some length of time may by 
degrees develop more definite rules on the distribution of profits, and that in 
time a far surer legal basis for the decisions of the arbitration court will be 
established than existed when the institution was first set up.” Castberg, Com- 
pulsory Arbitration in Norway (1925) 11 Int. Law Rev. 15-38. Germany, in 
the melée of post-war economic ills, giving rise to a great degree of dissatisfac- 
tion on the part of working people and coincident inability of employers to meet 
their demands, has found it necessary to construct, by legislation, a new theory 
of the relation of the employer and the employee. There the employer is a 
“leader” of what is regarded as an industrial battalion in a civil governmental 
army. Violation of the responsibilities of a leader may be brought to the at- 
tention of the Government through the Labor Courts, and a proper remedy or 
punishment prescribed according to the circumstances. For the provisions of 
the German Labor Court Law, see (May, 1934) 38 MontHuty Lasor Review, 
U. S. Bur. Labor Stat., 1104-1116. See also, Davis, German Labor Courts 
(1929) 44 Pon. Scr. Q. 397. For a provision of the Portugal Law, see (May, 
1934) 38 MontHiy Lazor REv., supra, 836-7. In most of the systems of com- 
pulsory arbitration an important feature is the suspensive prohibition of strikes 
and lockouts. For a good ag of the various methods and the arguments 
pro and con, see Kuttig, Problems of Arbitration and Conciliation—A Study in 
Comparative Law (1932) 26 Int. Lazor Rev. 649, et seq. 


18 Kansas, Special Session Laws, 1920, Chapter 29. 





EDITORIAL NOTES 55 


return on its investment. Cessation of production for purposes of 
evading the provisions of the Act was forbidden. The court met 
its Waterloo in 1924 in the Supreme Court of the United States.’® 
The court had investigated a labor dispute and had ordered a slight 
increase in wages. After reverses in state courts, the company ap- 
pealed to the Supreme Court where the Act was declared uncon- 
stitutional as a violation of the due process clause of the fourteenth 
amendment, declaring it to be such a violation because it required 
the company to comply with the Industrial Court’s decrees and not 
to cease operation of its business. The court was of the opinion 
that when one devotes his property to the public use, he submits to 
regulation under certain circumstances, but he may not be deprived 
of the right to escape regulation by withdrawing his property from 
such use, and that the public interest cannot justify regulation of 
the business under the proved circumstances of that case. Never- 
theless, for those who can see any merit in the proposition that 
industrial strife should be avoided by the substitution of impartial 
judgment for economic might, there is much in the Kansas Act 
to commend it.*° 

The Labor Disputes Bill ** is an attempt to apply to the field of 
industry the principles of the Railway Labor Act and the experience 


of the Railway Labor Board.** The railway industry had been a 
particularly appropriate one for experimentation in amicable settle- 
ment of employer-employee problems since it is one peculiarly re- 
lated to the public interest, out of which is derived the greatest 
necessity for such settlement and the consequent minimum of conflict 
with constitutional guarantees.?* In 1920, Title III of the Trans- 


19 Wolff Packing Company v. the Court of Industrial Relations, 267 U. S. 552, 
45 Sup. Ct. 441, 69 L. ed. 785 (1924); 262 U. S. 522, 43 Sup. Ct. 630, 67 L. ed. 
1103 (1922); cf. Howat v. Kansas, 258 U. S. 181, 42 Sup. Ct. 277, 66 L. ed. 550 
(1921) ; Dorchy v. Kansas, 264 U. S. 286, 44 Sup. Ct. 323, 68 L. ed. 686 (1923). 

20 It is worthy of note that the Kansas Court of Industrial Relations was 
regarded, not as a court in the true sense of the word, but as an administrative 
board in the executive branch of the Government. Howat v. Kansas, supra note 
19. In Wolff v. Court of Industrial Relations, supra note 19, Mr. Justice Van 
Devanter said “although called a court, it is an administrative board.” For a full 
discussion of the Kansas Court of Industrial Relations, see National Industrial 
Conference Board, Research Report No. 57 (1924); Rabinowitz, The Kansas 
Industrial Court Act (1923) 12 Cau. L. R. 1; Humble, The Court of In- 
dustrial Relations in Kansas (1921) 19 Micu. L. Rev. 675. 

21S, 2926. A companion bill has been introduced into the House of Repre- 
sentatives, H. R. 8423. 


ee % Statement of the Hon. Rebert F. Wagner, Hearings on S. 2926, supra 
note Iz. 

23 Wilson v. New, 243 U. S. 332, 37 Sup. Ct. 298, 61 L. ed. 755 (1916); and 
for an excellent legalistic review of the history of railway labor legislation, see 
ae. Federal Intervention in Labor Disputes (1923) 7 Minn. Law R. 467, 
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portation Act of that year,** set up the Railroad Labor Board. This 
Board consisted of nine members, three each representing labor, man- 
agement and the public respectively. It possessed powers of com- 
pulsory investigation, and rendered decisions based on such in- 
vestigation. Its decisions, however, were enforced solely by the 
force of public opinion.2® When it had rendered a decision and had 
found that one side or the other was not adhering to it, it had the 
power of advertising the fact to the public, but there attached no 
other penalty to the violation. In spite of the lack of enforcement 
power, the Board itself is authority for the statement that adherence 
to its decisions was remarkable.** Nevertheless, the few important 
instances in which the decision of the Board was openly defied 
prompted the urging of the chairman that some action be taken to 
give the Board powers of enforcement.** In 1926, the Railroad 
Labor Board was abolished and in its place the Board of Mediation 
was established. The enforcement of its decisions in arbitration 
cases is achieved by action of the Federal District Court in giving 
judgment thereon.** 

Some major differences between the present Labor Relations Board 
and the Railroad Labor Board are apparent. First, of course, the 
latter dealt wholly with an industry acknowledgedly subject to reg- 


24 41 Sra. L. 470, 45 U. S. C. § 135, et seg. (1926). 


25 “The decisions of the Labor Board are not to be enforced by process. The 
only sanction of its decisions is to be the force of public opinion invoked by the 
fairness of a full hearing, the intrinsic justice of the conclusions, strengthened by 
the official prestige of the Board, and the full 8 of the violation of 
such decision by any party to the proceedings. . .. A decision of the Board 
is not, either, to be enforced by enjoining a person. against conspiracy to defeat 
the provisions of the legislation establishing the Board.” Penna. R. R. System 
v. Penna. R. Co. 267 U. S. 203, 45 Sup. Ct. 307, 69 L. ed. 574 (1924). 


26 Report oF THE U. S. Rat~roap Lazor Boarp (1925) p. 8. 


27 “There is only one sensible American method for the adjustment of labor 
controversies in the railway industry—and I speak of no other—and that is by 
adjudication by an impartial tribunal. If the carriers and the men cannot 
agree upon wages and rules that are fair to both and not burdensome to the 
public, then the people through some fairly constituted tribunal should settle 
the disagreement, and both parties should trust the representatives of the people 
to do the square thing. The results . . . would average higher in economic 
justice than would the results of industrial warfare, and the cost would be 
incomparably less. There would be no involuntary servitude in such a system. 
Entrance into railway employment would be voluntary, and exit from it would 
be equally anal Hoover, Labor, Railroads and the Public (1923) 9 
A. B. A. J. 15. 

28 The Railway Labor Act, 44 Srar. L. 585, 45 U. S. C. §159 (2) (May 20, 
1926) provides: “An award acknowledged and filed as herein provided shall 
be conclusive on the parties as to the facts of the controversy submitted to 
arbitration, and, unless, within ten days after the filing of the award, a petition 
to impeach the award on the ground hereinafter set forth, shall be filed in the 
Clerk’s office of the court in which the award has been filed, the court shall 
enter judgment on the award, which judgment shall be final and conclusive on 
the parties.” 
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ulation by the Federal Government when involving railroads engaged 
in interstate commerce or directly affecting interstate commerce. 
Secondly, the Railroad Board took on nearer the appearance of a 
board of adjustment of labor disputes than does the present Labor 
Relations Board. Dealing, as it did, with matters directly in dispute 
between the employees and the management, it heard principally 
matters relating to the establishment and interpretation of rules and 
agreements, wage and hour disputes, etc. The present Board finds 
that its principal questions arise from interpretation of the National 
Industry Recovery Act and the supervision and determination of 
the results of elections of representatives *°—questions which are 
fundamentally precedent to actual labor disputes of a primary char- 
acter. Thirdly, since the present Board’s activities fall principally 
in the field covered by Section 7a, it has some powers of enforce- 
ment of its decisions which the Railroad Board lacked, since upon 
a finding of a violation of the statute it may invoke the enforce- 
ment provisions of the Act itself and refer the case to the Com- 
pliance Division of the National Recovery Administration for re- 
moval of the Blue Eagle, or to the Department of Justice for ap- 
plication of the criminal features of the Act. When, however, it 
acts as a board of arbitration under the Executive Order creating 
it, it has powers of enforcement inherent only in the agreement 
of the parties to arbitrate, no greater than any other agency the 
parties may select. In this respect the present board is not unlike 
the Railroad Board. Another distinction, procedural in character, 
may be noted. Under the Transportation Act of 1920 the Railroad 
Labor Board was empowered to take jurisdiction of a dispute when 
it was presented to the Board in one of three ways: (a) upon 
petition of 100 or more employees; (b) when, after adjustment 
boards had failed, the case was referred as on appeal to the Railroad 
Labor Board; and (c) when the Railroad Board thought fit to take 
cognizance of a dispute which threatened to interrupt the free flow 
of commerce.*® In this manner the character of disputes was lim- 
ited, and when a single employee, or for that matter, 99 employees, 
had a grievance against employers, the Railroad Board was not 


29 So far as can be ascertained from an examination of the decisions of the 
National Labor Relations Board made public, all, other than those involving 
arbitration or mediation directly or on appeal from the regional labor boards, 
have arisen from Section 7a. During the régime of the National Labor Board 
to June 1, 1934, 202 (65%) of the 316 cases which had come before it were 
section 7a cases. See, (July, 1934) 39 Monruty Lazsor Review, U. S. Bur. 
Labor Stat., 42. 


8041 Srar. L. 470, § 307, 45 U. S. C. §139a (1926). 
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available until other persons were joined or one of the other methods 
resorted to. The National Labor Relations Board is not so limited.** 


Section 7a of the NIRA immediately upon enactment of that Act, 
gave rise to considerable speculation as to its meaning with reference 
to many of the time-honored problems in disputes between employers 
and employees.*? It is the task of the National Labor Relations 
Board to interpret that section of the Act. One of the principal 
questions which early presented itself was as to the relation of the 
section to the old rule that an employer may hire and fire as he 
chooses. A series of cases which came before the Supreme Court 
relating to the constitutionality of laws which limited this right 
seemed to indicate that this was a right which the employers pos- 
sessed in as full a degree as the employees’ right to work for or 
to refuse to work for whomever they pleased.** In the case of 


81 As a practical proposition, however, cases brought by individual employees 
will always come to the Board on appeal from a regional labor board either for 
final interpretation or to make final a finding of fact. In the Matter of Venus 
Shoe Company and Wilfred Therrein, Case No. 75, September 8, 1934; In the 
Matter of K. O. Lee & Sons Company and Hans Christianson, et al., Case No. 
93, September 8, 1934; decisions of the National Labor Relations Board. 


82 Gall, The National Industrial Recovery Act, address before the Ohio Manu- 
facturers’ Association, Columbus, Ohio, June 29, 1933. 


88 On the basis of the Adair, the Coppage and the Hitchman cases, a writer 
declared: “The common law right of an employer to hire and fire as he 
pleases has never been questioned, and it is perfectly clear that, in the absence 
of statute, employment may be denied a man because of his membership in a 
labor organization. Is this common law right protected by the constitution 
so that a statute designed to prevent discharge or refusal of employment on 
account of membership in a labor organization will be invalid? On the basis 
of the decisions, the answer must be in the affirmative. . . . It can confidently 
be asserted that the Constitution of the United States protects and guarantees 
to employers the right to operate a closed non-union shop.” Simpson, Constitu- 
tional Rights and the Industrial Struggle (1924) 30 Wrest Va. Law Q. 125, 
131-135. An act declaring provisions in contracts of employment whereby either 
party undertakes not to join any organization to be against public policy and 
void violates the 14th Amendment to the Constitution of the United States as 
an’ interference with freedom to contract, which citizens may not be deprived 
of |without due process of law. In Re Opinion of the Justices, 271 Mass. 598, 
17 N. E. 234, 28 L. R. A. 1265 (1930). A more optimistic view, from 
thé standpoint of the employees, is registered by a writer whose thoughts, 
théugh concerning the constitutionality of compulsory arbitration, are applicable 
to ithe employers’ right to hire and fire: “These decisions . . . may be regarded 
as conclusive as to the constitutionality of compulsory arbitration while the 
public interest in the continuity of those industries is no greater than at 
present. But who can prophesy that such interest will not soon become para- 
mount to the interest of the employers and employees to settle their own 
differences with the economic weapons available to them?” Harper, Due 
Process of Law in State Labor Legislation (1928) 26 Micu. L. Rev. 763, 788. 
Perhaps such a statement as this foresees the time when limitation of the 
employers’ right to hire and fire is in the “proper exercise of the paramount 
police power.” After all, no matter what the theoretical device, will not the 


courts finally reach the level determined by the balance of the social interests 
involved ? 
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Coppage v. Kansas ** a state act was found to violate the right and 
thereby to conflict with the due process clause of the constitution. 
In Adair v. United States ** an act of the Federal Government like- 
wise was beyond the constitutional authority of Congress. In Hitch- 
man Coal & Coke Co. v. Mitchell the Supreme Court had declared 
by way of dictum, Mr. Justice Brandeis dissenting, that ‘ 
employer is as free to make nonmembership in a union a condition 
of employment as the workingman is free to join the union, and that 
this is a part of the constitutional rights of personal liberty and 
private property, not to be taken away even by legislation, unless 
through some proper exercise of the paramount police power.” *¢ 
The first part of section 7a gives rise to the question of whether 
this right is limited.** By that provision “employees shall be 
free from the interference, restraint, or coercion of employers of 
labor, or their agents, in the designation of such representatives or 
in self-organization or in other concerted activities for the purpose 
of collective bargaining or for other mutual aid or protection.” 
There are two principal ways in which the provision quoted may 
be interpreted. The one most favorable to labor, and that on 
which the Labor Relations Board has based the majority of its 
decisions, is that this provision forbids the employer from discharg- 


34 236 U. S. 1, 35 Sup. Ct. 240, 59 L. ed. 441 (1914). 
35 208 U. S. 161, 28 Sup. Ct. 277, 52 L. ed. 436 (1907). 
36 245 U. S. 229, 38 Sup. Ct. 65, 62 L. ed. 260 (1917). 


87“°The employer’s right to hire and fire at will and the employee's right 
freely to organize and choose his representatives are separate and distinct 
and do not conflict. The employer’s right pertains to the commencement and 
termination of the employment relation. The employee’s right pertains to the 
period of employment. The employer is entirely free to decide when and why 
he will commence or terminate the period of employment, but during such 
period, while the employee is working for him, he must not in any way 
interfere with his employee’s right to organize and select representatives of 
his own choice. .. . Subdivision (1) of Section 7a does not abrogate the 
employer’s right to hire or discharge his employees for any reason whatsoever.” 
Seiler, Effect of Section 7a of the NIRA Upon Rights of Employer and Em- 
ployees ‘eg! 1. YY. U. &. Q. Rev. 237. The author here is discussing the 
Texas & N. R. R. case. It is obvious that such a mechanical process for 
overcoming = true intent of Section 7a overlooks entirely the factor of co- 
ercion and restraint existent in the effect of a discharge of an employee on the 
other employees. The National Labor Board and the present National Labor 
Relations Board have proceeded on this theory ever since the earliest reported 
decision of the former in the Matter of the Transcontinental and Western Air, 
Inc., and Air Line Pilots Association, etc., Case No. 51, decided October 5, 
1933. “The natural criticism of the proposition is that the latter right is not 
an absolute property right, one which is inviolable and everlasting, but it is 
such a right so long as it is not in conflict with the paramount public welfare.” 
Note (1934) 2 Gro. WasuH. L. Rev. 228, 230. The question of whether the 
paramount public welfare is a sufficient factor under any set of circumstances 
to warrant abridgment of a right, it seems, would be a question of fact. 
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ing his employees for reasons of union activity.** Obviously then, 
the absolute right proves to have an exception since the employer 
may discharge for any reason other than that which will violate the 
provision quoted. A second interpretation is that the employer’s 
right to hire and fire at will and the employee’s right freely to 
organize and choose his representatives are separate and distinct and 
do not conflict, that the employer’s right relates to commencement 
and termination of the employment relation. Under this theory the 
employer is entirely free to determine when and why he shall hire 
or discharge and thus terminate the period of -employment but 
during the period in which the employee is working for him he must 
do no act which will in any way interfere with his employee’s right 
to organize and select representatives of his own choice.*® This 
interpretation is theoretical and begs the question of practicality since 
the most important weapon in the hand of the employer as against 
the union-active employee is that of the discharge. It is not likely 
that Congress had such intent. The Labor Board is of the former 
opinion and if it were not the correct theory most of the decisions 
of the Labor Relations Board are partly or wholly void.*° Section 
7a was undoubtedly intended to prohibit discharges of employees for 
union activity. Under the theory of the case of Texas & N. O. 
R. R. Co, v. Brotherhood, etc.,*' it is not unlikely that the Supreme 
Court will uphold the decision of the Labor Board in this respect, 
if it determines affirmatively the more dubious contention that the 
Federal Government may regulate employment conditions in manu- 
facturing industries and others in which the factor of interstate 
commerce is in doubt.*? 

In the absence of pertinent precedent there is little which will 
throw light upon the probable reaction of the courts to the decision 
of the Labor Board in the Houde case,** upholding the principle of 
majority rule. The Board did find, however, that the War Labor 


38 “When the circumstances surrounding the dismissals are considered in the 
light of the company’s attitude towards the union, it becomes clear that the 
four men were discharged for union membership and activity. By so doing, 
the company violated Secton 7a of the National Industrial Recovery Act, . 

In the Matter of United States Smelting Co. and International Union of Mine, 
Mill and Smelter Workers, Local No. 91, Case No. 68, August 23, 1934, Na- 
tional Labor Relations Board. 

89 Supra note 36. 

40 Idem. 

41 281 U. S. 548, 50 Sup. Ct. 427, 74 L. ed. 1034 (1929). 

42 For a discussion of this point, see Wahrenbroch, Federal Anti-Trust Law 
and the National Industrial Recovery Act (1933) 31 Micu. L. Rev. 1009, 1045. 
Cf. Wright, State and Federal Regulation of Radio Broadcasting (1933) 2 
Geo. WasH. L. Rev. 13; and note (1934) 2 Geo. Wasu. L. Rev. 251. 

43In the Matter of ‘the Houde Engineering Corporation and the United 
Automobile Workers, etc., Case No. 12, August 30, 1934. 





EDITORIAL NOTES 61 


Board and the Railroad Labor Board had decided that the majority 
rule was the reasonable solution to the problem presented. In this 
case the true aspect of the company-union problem is forcefully’ 
presented. Theoretically there could be such a thing as a company 
union legal under the NIRA. If the employees, through some strong 
leader, should determine, wholly by themselves, that a company union 
would be to their best interests; if without persuasion of any kind 
on the part of the employer, and in the face of powerful pressure 
from agents of outside labor interests the employees voted ** that the 
company union should be their representative in collective bargaining ; 
and if, during the period of the formation of the union when there 
are usually two organizations seeking the choice, the employers made 
no effort whatsoever to favor the company union; if, in other words, 
the imagination could conjure up a strong-willed company union 
which were able successfully to combat the power of an outside 
nationally-organized, semi-political labor organization, then the com- 
pany union would be lawful, but not otherwise. Practically, how- 
ever, there can be no such a thing in any but the rarest circumstance 
under the rulings of the National Labor Relations Board wherever 
there is the genuine interest of the national labor organization. The 
NIRA, section 7a, provides that the employees may select their 
representatives free from coercion or restraint of employers of 
labor, but there is no such prohibition against outside interests *° 
well-organized to influence the employees of any industry to select 
as their representatives in collective bargaining the union affiliated 
with those interests. If, however, the majority having selected that 
agency as the bargaining representative, the minority is permitted 
to deal with the employer through other representatives, the position 
of the majority union is materially weakened since the employers, 
playing one union against the other, can easily favor that which best 
suits them in the matter of agreements consummated. Eventually 
the union not so favored must yield. It would seem, therefore, 
that the majority rule is correct in principle and is more in line with 
the purposes of the NIRA than is the position of the Houde 
Company. 

The right of labor to appeal to the National Labor Relations Board 
has come to be a distinct privilege to labor. Its decisions have been 


44 It is reported that the employees of the Kohler Company, at Kohler, Wis- 
consin, did, under unusual circumstances, vote for a company union. 
45 For the attitude of the employers on this question, see Statement of James 


A. Emery before the Senate Committee on Education and Labor, supra note 10, 
at pages 347-8. 





62 THE GEORGE WASHINGTON LAW REVIEW 


favorable to the workers and the principles which it and its prede- 
cessors, the National Labor Board, have worked out have made 
section 7a mean as much as some employers feared at the time of 
its enactment. For this reason it is probable that much could be 
accomplished if the Board took advantage of its position to lay 
down certain rules as to the availability of its jurisdiction. Con- 
versely, the courts could well require that labor exhaust its ad- 
ministrative remedy before it seeks their assistance. As to the 
former, the problem is suggested in view of the conflict which had 
heretofore existed between the Board on the one hand and the 
Compliance Division of the National Recovery Administration on 
the other. An understanding has been reached between the two 
agencies under which the Board has agreed to decline jurisdiction 
of cases and disputes involving other sections of the NIRA than 
section 7a, except in cases in which strikes are in progress.*® The 
Board retains jurisdiction in the latter case since it is considered 
a matter for adjustment, a function which the Compliance Division 
is not organized to exercise. If a strike is in progress which in- 
volves the NIRA, and the labor organization in such an instance 
maintains that a violation of the statute has taken place, the union 
thereby assumes the position of an enforcement agency of the Na- 
tional Industrial Recovery Act. The problem of enforcement is 
placed in other hands, and it would therefore appear that the Labor 
Board could properly refuse to hear the case other than in its capacity 
as mediator, which would ipso facto reduce the issues to matters 
other than violations of the statute. In such an instance a strike 
would not be justified until the union had presented the facts to the 
Board or to some enforcement agency for determination of the exist- 
ence of a violation. It is true that the Board cannot “in any way 
impede or diminish the right of employees to strike” ** but there is 
no prohibition on the Board to refuse to take cognizance of a dispute 
in which one of the parties has already prejudiced its right to be 
heard, at least until that party clears itself of such a charge. From 
another standpoint, the undesirability of the strike except as a last 
resort, a truth asserted even by organized labor, warrants refusal by 
the courts to give decisions on the merits until labor has exhausted 
its administrative remedies. Such action by the courts has already 


46 Second Report of the National Labor Relations Board to the President, 
Part V(b), September 26, 1934. 


47 Public Resolution No. 44, supra note 2. 





EDITORIAL NOTES 63 


been taken. In the Bayonne Case ** the court was of the opinion 
that provisions of the NIRA as to prohibition of monopolies are ap- 
plicable to employees as well as to employers and that attempt at 
monopoly may be enjoined as against labor agitators where employers 
deserve protection against them; to strike is to impede recovery; 
labor does not have to resort to strikes in the first instance in view 
of the forums established under the NIRA by the NRA, and the 
court will take judicial notice of such forums. Before the New Deal, 
in a case which arose under the railroad labor laws a federal judge 
stated: “A strike, though a lawful and valuable economic weapon, 
is not a substitute for orderly procedure in court, and cannot be al- 
lowed as a legal remedy for legal rights without asserting that 
our courts cannot or will not do justice, which is to announce the 
failure of orderly government.” *® And in a recent New York case *° 
it was declared that a plaintiff employee, seeking to restrain violation 
of collective bargaining provisions of the President’s Reémployment 
Agreement and the NIRA must, to warrant issuance of a temporary 
injunction, show that he has exhausted remedies at law. ** The right 
to a hearing before the Labor Board could be conditioned upon a 
showing that the employees had made a reasonable effort to adjust 


48 Bayonne Textile Corporaation v. American Federation of Silk Workers, 
114 N. J. Eq. 307, 168 Atl. 799 (1933). The case was modified and the point 
here referred to was reversed on appeal, 116 N. J. Eq. 146, 172 Atl. 551 (1934). 
Prior to the reversal the decision of the lower court was approved and re- 
asserted in Lichtman & Son v. Leather Workers Union, 169 Atl. 498, decided 
December 9, 1933. The decision of the appellate court may, however, be con- 
strued as limited to the facts of the case, since another view might be held 
when labor seeks to restrain a violation of the NIRA while engaged in a 
strike to enforce it, upon the basis of the “clean hands” doctrine. 

49 Birmingham Trust and Savings Company v. Railroad Co., 271 Fed. 743, 
745-6 (N. D. Ga. 1921). 


50 Edwards v. New York Edison Co., 268 N. Y. Supp. 24, 25 (1933). 


51 Also, see Seiler, Effect of Section 7a of the a Industrial Recovery 
Act Upon Rights of Employers and Employees (1933) 11 N. Y. U. Law Q. 
237: “It would be an easy matter for the courts to Se blisk the principle that 
any employer desiring an injunction against striking or peaceful picketing upon 
the ground that he is abiding by an approved code must first show: (1) that 
he has been willing to submit the difference to the National Labor Board or any 
other board set up for that purpose, and that he will abide by the decision; and 
(2) that the employer or the National Labor Board has notified the employees 
of the employer’s willingness to arbitrate.” Conversely, the same reasoning 
may be applied when the assistance of the courts is asked by the employees. 
When is an administrative remedy exhausted? The cases are not satisfactory. 
See, Arnold, Trial by Combat and the New Deal (1933) 47 Harv. L. Rev. 
913, 929, note, and of the cases therein —., see the following: First National 
Bank of Albuquerque v. Albright, 208 U. 548, 28 Sup. Ct. 349, 52 L. ed. 
614 (1908); United States and I. C. C. v. \bilese & So. Ry., 265 U. S. 274, 
44 Sup. Ct. 565, 68 L. ed. 1016 (1924); Henderson Water Company v. Corp. 
Comm. of N. C., 269 U. S. 278, 46 Sup. Ct. 112, 70 L. ed. 273 (1925); Gil. 
christ v. Interborough Rapid Transit Co., 279 U. S. 159, 49 Sup. Ct. 282, 73 L 
ed. 652 (1929); Porter v. Investors’ Syndicate, 286 U. S. 461, 52 Sup. Ct. 
617, 76 L. ed. 1226 (1932). 
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the dispute or had submitted matters of alleged violation of the 
NIRA to the proper agencies of government and had done nothing 
to prejudice their right to a hearing before the Board. The courts 
could deny the right to injunctive relief in cases where administrative 
remedies had not been exhausted. Thus, under the same mechanical 
process of reasoning by which the right of an employer to hire and 
fire at will is abridged to the extent that he cannot exercise that right 
to interfere with employees’ free right to bargain collectively, the 
employees’ right to strike would be abridged only to the extent that 
they would be denied the privilege of appeal to the courts and to the 
National Labor Relations Board if they exercise that right without 
submission of their grievances to appropriate adjustment or enforce- 
ment agencies. 

Labor today is taking advantage of its opportunity to organize. 
The present emphasis is not on better working conditions, higher 
wages, representation on management’s side of industry, or a pro- 
portionate share in profits. Labor concentrates on mobilization, 
fortifying for coming, perhaps more severe, battles. It has already 
been noted that either side is quicker to arbitrate as its position be- 
comes weaker. °* Management will more readily accept arbitration 
when labor becomes stronger. But will labor then be ready to arbi- 
trate? The problem once more advances the recognition of the in- 
terrelation of legal and economic considerations. While compulsory 
arbitration, affirmatively decreed, may be unconstitutional until the 
public interest attaching to the individual dispute becomes greater, 
it is appropriate to inquire whether progress cannot be made through 
the courts by the denial of judicial relief to that side which, through 
failure to appreciate the public’s position in time of industrial strife, 
has prejudiced its position prematurely. A new type of law is in- 
evitably inserting itself into our judicial system, Peaceful settle- 
ment of economic disputes is a predominant necessity in the safe- 
guarding of constitutional government through the prevention of the 
use of more violent methods than the orderly process of the law. 
Specialized attention to a specialized field warrants the continuance 
of an agency similar in structure to the National Labor Relations 
Board. THomas SEARING JACKSON. 


52 The historical development of labor relations in the railroad industry 
bears out this point. See Bonney, Federal Intervention in Labor Disputes 
(1923) 7 Minn. L. Rev. 467, 550. 


’ 
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IMMUNITY oF Soviet StateE-OWNED Property From 
Jupicia, Process 


The recognition of the Soviet Government by the United States 
has raised scores of unusual questions which must inevitably come 
before the courts for decision. It is possible, however, for the 
United States and the Soviet Union by appropriate agreements dur- 
ing this early period of relations to remove many of these perplexing 
problems from the uncertain and necessarily tedious solution by 
the judicial machinery. It is the duty of the lawyer not only to 
assist in concluding litigation when it arises, but to assist in the 
institution of steps that may prevent needless litigation. This duty 
is most imperative when such litigation may result in international 
complications. 


In the array of problems arising from Soviet recognition none 
is more intriguing or perplexing than that of the treatment to be 
accorded Soviet state property which may come within the ambit 
of our courts. Presumably most Soviet property is state-owned 
either directly or indirectly. Our courts must soon be confronted 
with cases in which they will be compelled to determine whether 
they will extend the cloak of sovereign immunity to such state- 
owned property, even though it is being used in direct competition 
with property privately owned in the United States. 


The problem is relatively unimportant at present as concerns 
movable property in the United States, since such Soviet agencies 
as the Amtorg Trading Association were not organized in the 
U. S. S. R. but in other countries. Armtorg is an American corpo- 
ration, There is at present relatively little Soviet-owned property in 
the United States. Furthermore it is doubtful if much of that 
property can be considered as state-owned in view of the reluctance 
of American courts to give effect to the confiscatory decrees of the 
Soviet Government as concerns property in the United States.1_ The 
question of immunity will certainly be raised with increasing fre- 
quency, however, in commercial transactions between the two coun- 
tries. How are Soviet merchant vessels, all of which are presumably 
owned by the State to be treated when American private interests 
appeal to the courts for assistance in enforcing their rights against 


1 Untermeyer, Interpretation of the Soviet Decrees in Relation to Private 
Rights (1933) 1 Gro. Wasu. L. Rev. 471; see Viladikavkazsky Ry. Co. v. New 
York Trust Co., 263 N. Y. 369, 189 N. E. 456 (1934). Here the Court of 
Appeals of New York held that a Soviet decree confiscating the assets of a 
corporation that had been arbitrarily dissolved, even though the Soviet Union 
had been recognized by the United States, was no controlling reason why such 
a decree should be enforced in the courts of this country. 
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such vessels? Does the cloak of sovereign. immunity extend to 
such property as instrumentalities of the Soviet Union? 

A survey of the problem, as exemplified by the treatment of public 
vessels, indicates that if the courts follow their rather consistent 
policy they will be helpless to render assistance to those who assert 
claims against Soviet state property. As early as 1812 the Supreme 
Court of the United States in the case of The Schooner Exchange * 
refused to take jurisdiction over a vessel, formerly the property of 
a private American citizen, which had been wrongfully seized by 
the French and converted into a French vessel. The more recent 
cases indicate very clearly that the principle of immunity exemplified 
in The Schooner Exchange is not to be restricted to war vessels 
but is extended to public vessels engaged in what has generally 
been considered, prior to the recent expansion of governmental ac- 
tivities, as private trade and commerce. In the Maipo Cases* the 
Federal District Court for the Southern District of New York held 
that a naval transport of the Chilean government, although chartered 
to a private individual to carry commercial cargo, was not subject 
to seizure under process of an admiralty court for damages based 
upon the violation of a contract or upon a tort. 

In rendering the decision in the second Maipo Case the district 
judge stated, “If the Republic of Chile considers it a governmental 
function to go into the carrying trade that is the business 
of the Republic of Chile, and if we do not approve of it, if we 
do not like it, if we do not wish any longer to accord that respect 
to the property so engaged which has hitherto been accorded to 
government property, then we must say so through diplomatic chan- 
nels, and not through the judiciary.” * 

Of course, it may be argued that prior to the advent of the 
Soviet Union no state had extended its ownership over all property. 
The tendency of the state was to stay out of the so-called private 
undertakings, and when any state did enter into this private field 
it was because of a peculiar public necessity which perhaps justified 
the extension of immunity to the undertaking. Also such instances 
were relatively so few that they did not justify the establishment 
of an exception to the principle of sovereign immunity. Neverthe- 
less the extension of governmental activities in recent years might 
indicate to some that the time has come to set limits upon the 
degree to which a state can engage in so-called private undertakings 


2 Schooner Exchange v. McFaddon, 7 Cranch 116, 3 L. ed. 287 (U. S. 1812). 


8 The Maipo, 252 Fed. 627 (S. D. N. Y. 1918); The Maipo, 259 Fed. 367 
(S. D. N. Y. 1919). 


* 259 Fed. 368 (S. D. N. Y. 1919). 
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under the protection of the cloak of immunity, This seems to have 
been at least a part of the approach taken by the Federal Court 
for the Southern District of New York, in 1921, just two years after 
the second Maipo Case, in the case of Luzzato and Sons v. The 
Pesaro.® 

In Luzzato v. The Pesaro the federal court took jurisdiction over 
a vessel owned by the Italian government and engaged in the carriage 
of merchandise for hire between Italian ports and ports in other 
countries, including New York. It must be admitted that the court 
‘placed much emphasis upon the fact that such vessels are subject 
to process in Italian courts. In the opinion the court significantly 
stated, however, “In dealing with an unsettled problem in the ap- 
plication of sovereign immunity, the court must not only consider 
history and logic; it must also look behind and beyond both and 
inquire whether the public interests justify or require an extension 
of sovereign exemption from the usual processes of judicial justice. 
With the growth and development of state activity, it behooves the 
court to consider the consequences which would flow from a ruling 
removing from the ordinary judicial administration matters of vital 
importance to the community, which have for centuries been handled 
through the regular judicial processes.” ® 

However logical and practical this view may seem, the Supreme 
Court of the United States did not see fit to follow it. In another 
case against the same vessel, Berizzi Bros. Co. v. The Pesaro,’ a case 
tried by the New York district court with the Luszato Case, the 
Supreme Court reversed the lower court and held The Pesaro 
immune from jurisdiction. The court very explicitly extended the 
principle of The Schooner Exchange to merchant vessels when it 
said, “We think the principles are applicable alike to all ships held 
and used by a government for a public purpose and that when, 
for the purpose of advancing the trade of its people or providing 
revenue for its treasury, a government acquires, mans, and operates 
ships in the carrying trade, they are public ships in the same sense 
that war ships are. We know of no international use which regards 
the maintenance and advancement of the economic welfare of a 
people in time of peace as any less a public purpose than the main- 
tenance and training of a naval force.® 

Consequently in the absence of consent to be sued, the sovereign 
immunity of property owned directly by a foreign state, regardless 


5 277 Fed. 473 (S. D. N. Y. 1921). 

8 Jd. at 475. 

7271 U. S. 562, 46 Sup. Ct. 611, 70 L. ed. 1088 (1926). 
8 Id. at 574. 
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of the use made of it, seems rather clearly established. It is, how- 
ever, equally well established that a private party cannot interpose 
the plea of immunity; it must be asserted by accredited represent- 
atives of the sovereign state through diplomatic channels.° 


Although property owned by a sovereign state is immune from 
jurisdiction the courts in the United States have established one 
rather clear distinction. The fact that a government owns all the 
stock in a private corporation does not make the property of that 
corporation property of the state to such a degree that it will be 
covered by the cloak of immunity. Corporations organized by the 
United States Government are treated as entities different from the 
government, and accordingly subject to the jurisdiction of the 
courts.° The courts have applied the same rule to foreign cor- 
porations in which the stock is largely owned by a foreign state. In 
the case of United States v. Deutsches Kalisyndikat Gesellschaft ™ 
the Federal Court did not hesitate to assume jurisdiction over a 
corporation in which the French Government owned eleven-fifteenths 
of the capital stock, the revenue from which went into the govern- 
ment’s treasury. In holding the corporation liable for a violation 
of the anti-trust laws the court added by way of dictum, “A suit 
against a corporation is not a suit against a government merely 
because it has been incorporated by direction of the government, and 
is used as a governmental agent, and its stock is owned solely by 
the government.” 7” 

The conclusion, then, as to whether the courts of the United 
States would take jurisdiction over Soviet state property depends 
largely upon the answer to the question——Who owns Soviet property, 
such, for example, as ships,—the Soviet State, or corporations sep- 


®Kunglig Jarnvagsstyrelsen v. Dexter & Carpenter, Inc., 32 F. (2d) 195 
(C. C. A. 2d, 1929). This was an action by the Royal Administration of the 
Swedish State Railways for alleged breach of contract for purchase of coal. 
Defendants filed counterclaim alleging that the plaintiff had repudiated the 
contract. The Railways replied that it was an agency of the Swedish Govern- 
ment and that the cou~terclaim was in substance an action against a sovereign 
government and as such not maintainable without the consent of the Railways, 
which it refused to give. The District Court struck out the defense of sovereign 
immunity, which action was approved on appeal. 

10 Sloan Shipyards Corporation v. United States Shipping Board Emergency 
Fleet Corporation, 258 U. S. 549, 42 Sup. Ct. 386, 66 L. ed. 562 (1922) ; United 
om ~—s Board Emergency Fleet Corporation v. Wood, 274 Fed. 893 
cc. C d, 1921); Federal Sugar ane. a v. United States Sugar 
RE. "Board, ‘Inc., 268 Fed. 575 (S. D. N. Y. 1920); see United States 
v. Strang, 254 U. S. 491, 41 Sup. Ct. 165, 65 L. ed. 368 (1921). This case held 
that a person employed as an inspector by the Emergency Fleet Corporation 
was not an agent of the United States, within the meaning of Sec. 41 of the 
Criminal Code. 

11 31 F. (2d) 199 (S. D. N. Y. 1929). 

12 Td. at 202. 
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arate from the State? This is certainly a most perplexing question, 
for the corporation as we know it is practically nonexistent in the 
Soviet Union. For convenience of administration and efficiency in 
management, state property is held and managed by various types 
of agencies which operate in a manner similar to private under- 
takings,—trusts, torgs, syndicates, and All-Union combines.’* There 
was formerly another type of organization similar to our corpora- 
tion, a limited company all the shares of which were held by state 
institutions. Most of these have been transformed into All-Union 
combines. The majority of Soviet vessels to-day are under the 
control of the “Sovtorgflot,” since 1931 an All-Union combine. 
Prior to that time, and since 1926, the “Sovtorgflot” was a company 
with the Commissariat of Foreign Trade and the Commissariat of 
Transport as its sole shareholders. 


All of these Soviet economic organizations are completely under 
the control of the State yet the Soviet official speaks of them as 
though they were entities entirely apart from the state. They are 
in form somewhat like our corporations, but in control entirely 
different. It seems that the Soviets have adopted this form of 
capitalistic organization merely as a convenient method of stimulating 
competition among the various divisons of the government. 


These economic organizations are not liable for the debts of the 
Soviet State, nor is the State liable for their debts. They can sue 
and be sued in the Soviet courts, but most of their property is not 
subject to execution to satisfy creditors. This includes essentially 
the fixed assets, or all property which, if it were private property, 
would be liable to be nationalized. Such property is extra-com- 
mercium. Only the more liquid assets, such as cash, materials, and 


13 Dobrin, A Propos the Soviet Maritime Code (1933) 49 LAw Quar. REv. 
251: “Trusts are industrial undertakings and are chiefly the instrument of the 
industrial Commissariats. A few factories organized as a separate self-support- 
ing unit provide a typical example of a trust. Torgs are trading organizations 
and come chiefly within the province of the Commissariat of Supplies. A syndi- 
cate is an organization created with the object of codrdinating the activities of 
two or more trusts, e. g., by acting as their selling or purchasing agency. An 
All-Union combine is a body controlling and managing either directly, through 
its own branches, or indirectly, through subordinate trusts or torgs, some whole 
branch of national economy, e. g., oil, timber, sugar, transport and so on.” 

“Differing widely in their economic functions, structures and importance, all 
these trusts, torgs, syndicates and combines are, however, fundamentally of the 
same legal nature. They are all state organizations, created by the State, en- 
dowed with capital by the State and managed by directors appointed by the 
State, Their net profits, if any, go to the State, and to the State goes what 
remains of their property after they go into liquidation or close down, which, 
again depends entirely on the State. But, nevertheless, in Soviet law they are 
not State departments, their acts are not acts of the State ; they are, as already 
stated, legal entities with the right and capacity of owning property, making con- 
tracts, suing and being sued each in its own name.’ 
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finished products, are liable for the debts of the organization. Fac- 
tories and ships are among theose things which are immune from 
execution.** 

To some it may seem slightly inaccurate to say that property of 
the Soviet Union, such as ships, is owned directly by the State, but 
it is even less accurate to say that it is owned by a unit separate 
from the State. Everything in a socialistic state is in theory con- 
trolled by the government to such an extent that it is practically 
impossible to justify the treatment of any property as though it 
were privately owned. In view of the consistent’ attitude of the 
courts of the United States, especially the Supreme Court, in ad- 
hering to the principle of sovereign immunity of state-owned prop- 
erty it wold be a remarkable about-face for them to take jurisdiction 
over Soviet property in the absence of treaty or statute. Moreover 
one would scarcely be justified in condemning the courts for refus- 
ing to attempt to distinguish between Soviet property which should 
be treated as public and that which should be treated as private. 
How can anything be treated as private property to any appreciable 
extent in a Socialistic state? 

England, having extended de jure recognition to the U. S. S. R. 
in 1924, is by this time better acquainted than the United States 
with the difficulties surrounding the treatment of Soviet property. 
The English cases on sovereign immunity parallel those in the United 
States. As early as 1880 the Court of Appeals in The Parlement 
Belge ** held “the mere fact of the ship (public vessel) being used 
subordinately and partially for trading purposes does not take away 
the general immunity.” 

The same court forty years later (1919) in applying the immunity 
principle said, ““No one can shut his eyes to the fact that many 
states are trading, or are about to trade, with ships belonging to 
themselves; and if these national ships wander about without lia- 
bilities many trading affairs will become difficult; but 
remedy is not in these courts.” ** 

The English statesmen were fully awakened to the difficulties which 


14 Government organizations engaging in private enterprises with such exten- 
sive immunity from liability for debts as these Soviet agencies are not entirely 
foreign to the United States. In many ways we have an analogous status when 
a municipal corporation which is deeply in debt may be relieved of much of its 
indebtedness, even that incurred by so-called private activities, by dissolution of 
the corporation by a legislative repeal of the charter. As a striking example 
of this, see Meriwhether v. Garrett, 102 U. S. 472, 26 L. ed. 197 (1880). 

157. R. (1880) 5 P. D. 197. This was a suit against a Belgian mail packet 


commanded by officers of the Royal Belgian navy, but carrying merchandise and 
passengers. 


16 The Porto Alexandre, L. R. (1920) P. 30. 
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would result from the application of this principle to claims against 
Soviet vessels when, in 1924, shortly after recognition, the Court 
of Appeals refused to extend its jurisdiction over the Soviet vessel 
The Jupiter." Since that date the English have settled the problem, 
at least partially, by treaties or temporary agreements entered into 
with the U. S. S. R. The temporary agreement of February 16, 
1934, provides, in essence, that all the property of the U. S. S. R. 
except such as is necessary for the exercise of the rights of State 
sovereignity or the official functions of the diplomatic or consular 
representatives, shall be subject to such measures as may lawfully 
be taken to give effect to the orders of the courts in any proceedings 
which may be instituted in respect to any transactions entered into 
in the United Kingdom by the Soviet Trade Delegation.*® 

The treaties between the U. S. S. R. and Germany and Turkey are 
much more liberal, in effect waiving immunity in respect to all claims 
arising out of so-called private commercial enterprises of the Soviet 
Union. Consequently Soviet ships and other property can be libeled 
or attached even though the claim is not based on acts of Soviet trade 
agencies in the above countries.’® 

From this brief survey of the attitude of American and English 
courts on sovereign immunity, the logical conclusion presents itself, 
that the United States should immediately reach an agreement with 
the U. S. S. R., which includes a solution of this perplexing problem 
of jurisdiction over the property. This treaty should include, not 
only questions of jurisdiction over vessels, but also over all Soviet 
property in the United States. The question is certain to arise 
with increasing frequency, and the protection of American property 
rights as well as the cordial relations of the peoples of the two 
countries demand that, if possible, a solution be reached before our 
courts are confronted with the problem. As governments extend 
their activities more and more into what were formerly private fields 


17. R. (1924) P. D. 236. The plaintiffs, a foreign company issued a writ 
in rem claiming possession of the steamship Jupiter. The writ was directed 
against “the steamship Jupiter and all persons claiming any right or interest in 
the said steamship.” The Union of Socialist Soviet Republics entered an appear- 
ance under protest and moved to set the writ aside on the ground that the ship 
was the property of the U.S. S. R. Held, that the issue of a writ in rem against 
a vessel in which a foreign sovereign State claimed an interest was in effect 
impleading the sovereign State, and, although the right of the sovereign State 
to possession of the vessel was in dispute, the Court could not investigate the 
facts, and the writ must be set aside. 

18 Russia No. 1 (1934). His Majesty’s Stationery Office, London, 1934. Cmd. 
4513; see American Bar Association, Section of International and Comparative 
Law, Report of the Committee on the Essential Features of a Proposed Com- 
mercial Treaty between the United States and Soviet Russia (August, 1934) 


p. 21. 
19 Jd. at 21-22. 
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it will be increasingly necessary to modify the rule of sovereign 
immunity. The easiest and most convenient way to elucidate the 
new rule is to codify it positively in written agreements,—first, 
perhaps, in bilateral agreements and later in a great multilateral 
treaty such as the Hague Conventions. Steps are already being taken 
in that direction. In January, 1926, the League of Nations Com- 
mittee of Experts for the Progressive Codification of International 
Law adopted the conclusion of its sub-committee “that the subject 
(legal status of government ships employed in commerce) is one 
the regulation of which by international agreement is at the present 
moment desirable and realizable.” 2° In April of the same year at 
the Sixth Session of the International Conference on the Unification 
of Maritime Law, held in Brussels, seventeen countries (including 
France, Belgium, Great Britain, Italy and Germany) signed a con- 
vention expressly depriving of immunity state-owned or state-oper- 
ated vessels if they are not used exclusively for governmental and 
noncommercial purposes. Although not yet ratified, the convention 
is a clear indication that states realize the necessity for a change 
in the law and are preparing to make that change.” 

If private enterprise is to be protected while state activities are 
constantly expanding, it is imperative that limits be placed upon the 
application of the principle of sovereign immunity to state-owned 
property. Doubtless the courts would eventually be compelled, by 
the pressure of economic forces, to recognize and apply the logic of 
the reasoning in Luzzato and Sons v. The Pesaro.** Past experi- 
ence, nevertheless, indicates that such a change in attitude will come 
slowly, and that many injustices will result before the rule of sov- 
ereign immunity is properly modified by the courts. The most 
effective way for a state to accelerate the growth of international 
law, and at the same time protect the interests of its citizens is to 
negotiate bilateral treaties codifying the law upon specific points. 
International statesmanship and practical national necessity demand 
the immediate negotiation of a comprehensive agreement with the 
U. S. S. R. which will harmonize their concept of the legal relation- 
ship between government and private rights with the private owner- 
ship concept existing in the United States.** 


Donatp J. SHERBONDY. 


20 (1926) 20 Am. J. Int. L. Supp. 260. 

21 Department of State Publication No. 183, Treaty Information Bulletin No. 
18 (March 31, 1931) p. 67; N. Y. Times, Apr. 7 and 16 (1929) pp. 11, 15. 

22 Supra note 5. 


28 The importance of working out such an agreement, with proposed details, 
is included in the American Bar Association pamphlet, supra note 17. 
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EQUITABLE JURISDICTION AND THE EXTENSION OF THE PATENT 
Monopo.y sy INJUNCTION 


In execution of the power conferred by the Constitution * Congress 
early passed laws to secure to inventors an exclusive right of prop- 
erty in their inventions. The first statute gave as a remedy for its 
violation an action at law upon the case for damages and provided 
for forfeiture of the infringing article.* This statute was repealed 
and the rule changed so that the measure of damages recoverable 
in an action at law was fixed at three times the price at which the 
pantentee had usually sold or licensed to others the use of the 
invention.’ This was changed to three times the actual damage sus- 
tained by the patentee by reason of the infringement. Then the 
circuit courts were given original jurisdiction as well in equity as 
in law and authorized upon any bills filed in eqity, to grant in- 
junctions, according to the course and principles of courts of eqiuty.® 
These provisions were subsequently reénacted and jurisdiction in 
patent causes of courts of the United States was made exclusive.® 

In an early case in which the bill was filed shortly before the 
expiration of the patent term a motion for a preliminary injunction 
was denied because, on the facts of the case, it would cause ir- 
reparable injury to the defendants and the public; while, if infringe- 
ment were found the plaintiff could be adequalety compensated in 
damages. It was said that in a proper case a court of equity had the 
power to grant an injunction even after the expiration of the patent to 
restrain the sale of infringing devices manufactured while the patent 
was in force.’ Where the patent expired after the filing of the bill 
but prior to the final hearing, it was held that, since it had been 
conferred by statute, the jurisdiction of equity was not auxiliary to 
that of a court of law. Therefore there might be a decree for an 
account where, because of the expiration of the patent, no injunction 
could issue.® 

The act of 1870 revised, consolidated and amended the statutes 
relating to patents. The fifty-ninth section renewed the provision 
previously in force that damages for infringement might be re- 













































1 Article 1 Sec. 8 par. 8. 
2 Act of April 10, 1790. 1 Star. L. 109. 

8 Act of Feb. 21, 1793. 1 Srar. L. 318. 

4 Act of April 17, 1800. 2 Srar. L. 37. 

5 Act of Feb. 15, 1819. 3 Srart. L. 481. 

6 Act of July 4, 1836. 5 Srar. L. 117. 

7 Parker v. Sears, Fisher Pat. Cas. 93, 102 (C. C. E. D. Pa. 1850). 

8 Sickles v. Gloucester Manufacturing Co., Fed. Cas. No. 12,841 (C. C. N. J. 
1856); Imlay v. Norwich & Worcester Railroad Co., Fed. Cas. No. 7,012 


{Soy” Conn. 1858); Jordan v. Dobson, Fed. Cas. No. 7,519 (C. C. E. D. Pa. 
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covered by action on the case, in which the damages recoverable 
should not exceed three times the actual damages sustained. The 
fifty-fifth section provided that all cases arising under the patent laws 
should be originally cognizable in equity as well as in law by the 
circuit courts of the United States; that the court should have 
the power to grant injunctions according to the course and principles 
of costs of equity; and, that upon the granting of a decree in equity 
in any such case the complainant should be entitled to recover, in 
addition to the profits to be accounted for by the defendant, the 
damages which the complainant has sustained which would have 
been recoverable in an action on the case.® 

The courts continued to give relief in equity by way of accounting 
of profits and damages where a suit had been brought just prior 
to or even after the expiration of the patent. The theory was 
evolved that the defendant was converted into a trustee for the 
patentee as to the profits made by him by the use of the patented 
invention.’® In one instance the Supreme Court affirmed a decree 
for the complainant where the bill, for an account of profits, was 
filed after the expiration of the patent. The question of jurisdiction 


® Act of July 8, 1870. 16 Srar. L. 198, provided: “Sec. 59... That dam- 
ages for the infringement of any patent may be recovered by action on the case 
in any circuit court of the United States, . . . in the name of the party 
interested, either as patentee, assignee, or grantee. And whenever in any 
such action a verdict shall be rendered for the plaintiff, the court may enter 
judgment thereon for any sum above the amount found by the verdict as the 
actual damages sustained, according to the circumstances of the case, not ex- 
ceeding three times the amount of such verdict, together with costs.” 

“Sec. 55... That all actions, suits, controversies, and cases arising under the 
patent laws of the United States shall be originally cognizable, as well in equity 
as at law, by the circuit courts of the United States, . . . and the court shall 
have power, upon bill in equity filed by any party aggrieved, to grant injunc- 
tions according to the course and principles of courts of equity, to prevent the 
violation of any right secured by patent, on such terms as the court may deem 
reasonable; and upon a decree being rendered in any such case for an infringe- 
ment, the claimant shall be entitled to recover, in addition to the profits to be 
accounted for by the defendant, the damages the complainant has sustained 
thereby, and the court shall assess the same or cause the same to be assessed 
under its direction, and the court shall have the same powers to increase the 
same in its discretion that are given by this act to increase the damages found 
by verdicts in actions upon the case; but all actions shall be brought during 
the term for which the letters patent shall be granted or extended, or within 
six years after the expiration thereof.” 

The provisions of this act are substantially the same as the present statutes, 
section 59 corresponding to Rev. Star. sec. 4919, 35 U. S. C. 67 (1926), and 
section 55 corresponding to Rev. Stat. sec. 4921, as amended 42 Srar. L. 392, 
35 U. S. C. 70 (1926) 


10 Howes v. Nute, Fed. Cas. No. 6,790 (C. C. Mass. 1870); Vaughan v. The 
East Tennessee, Virginia & Georgia Railroad Company, Fed. Cas. No. 16,899 
(C. C. E. D. Tenn. 1877); Sayles v. The Dubuque & Sioux City Railroad 
omenny, _ Cas. No. 12,417 (C. & Iowa 1878); Stevens v. Kansas Pac. 
Ry. — No. 13,401 (C. Kans. 1879) ; Bignall v. Harvey, 18 
Biatchf. "953 (c.c _N.D.N. Y. 1880). 
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was not noticed by either counsel or the court.’* In another case 
in which the patent expired pending the final hearing a decree for 
profits and damages was approved.’* 

The question of the jurisdiction of equity where a suit is brought 
after the expiration of the patent, was squarely before the Supreme 
Court in Root v. Railway Co.,* decided under the act of 1870. Upon 
a careful consideration of the statutes and decisions in the light of 
general principles of equity involved, it was held that a bill in 
equity for a naked account of profits and damages against an in- 
fringer cannot be sustained. Such relief is ordinarily incidental to 
some other equity, generally, the seeking of an injunction against 
the continuance of the infringement although the fundamental basis 
for equitable relief may arise from several other sources. 

In Hayward v. Andrews,'* decided shortly thereafter, the court 
held that if the assignee of a patent is unable to assert in the court 
of law the legal right of the assignor, which in equity is vested in 
him, the jurisdiction of equity may be invoked. It is the proper 
forum for the enforcement of equitable interests and there is no 
adequate remedy at law. When the equitable title, however, is not 


11 Hendrie v. Sayles, 98 U. S. 546, 25 L. ed. 176 (1878). 
12 Parks v. Booth, 102 U. S. 96, 26 L. ed. 54 (1880). 


18105 U. S. 189, 26 L. ed. 975 (1881). The bill was filed Dec. 9, 1878. The 
patent had expired July 6, 1873. The bill alleged defendant, prior to its ex- 
piration, had used devices which infringed the patent and prayed for an account 
of profits. The decision of the trial court dismissing the bill on demurrer 
was affirmed. The Court said: “Our conclusion is, that a bill in equity for a 
naked account of profits and damages against an infringer of a patent cannot 
be sustained; that such relief ordinarily is incidental to some other equity, 
the right to enforce which secures to the patentee his standing in court; that 
the most general ground for equitable interposition is, to insure to the patentee 
the enjoyment of his specific right by injunction against a continuance of the 
infringement; but, that grounds of equitable relief may arise, other than by way 
of injunction, as where the title of the complainant is equitable merely, or 
equitable interposition is necessary on account of the impediments which pre- 
vent a resort to remedies purely legal; and such an equity may arise out of, 
and inhere in, the nature of the account itself, springing from special and pe- 
culiar circumstances which disable the patentee from a recovery at law alto- 
gether, or render his remedy in a legal tribunal difficult, inadequate, and 
incomplete; and as such cases cannot be defined more exactly, each must rest 
upon its own particular circumstances, as furnishing a clear and satisfactory 
ground of exception from the general rule.” 


14106 U. S. 672, 1 Sup. Ct. 544, 27 L. ed. 271 (1882). The original bill 
was filed Dec. 1, 1881 for infringement of a patent which had expired Dec. 
4, 1875, by the original owner Allen and the complainant, who claims to be his 
assignee. The original bill was dismissed as to Allen. The amended bill was 
dismissed on demurrer for want of equity. This was affirmed. 

This decision does not appear to have been followed in Ross v. City of Ft. 
Wayne, 63 Fed. 466 (C. C. A. 7th, 1894) and Interlocking Steel Sheeting Co. 
v. Friestedt Interlocking Channel Bar Co., 182 Fed. 398 (C. C. N. D. IIl. 1910) 
aff'd 195 Fed. 759 (C. C. A. 7th, 1912), where the assignee after the patent 
expired was allowed to maintain in equity a suit begun by his assignor before 
expiration. 
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involved in the litigation and the remedy is sought merely to enforce 
the legal right of his assignor there is no ground for an appeal 
to equity. 

The suggestion of the Court in Root v. Railway Co. that the 
mere intricacy of the account might furnish an exception to the 
general rule of jurisdiction in a particular case has not been very 
successfully urged. It has been held to be restricted by the ref- 
erence preceding it to the general rule of equity which was recog- 
nized to be to the contrary.’® This basis for equitable interference, 
however, has been favorably considered. In view of the modern 
facilities of the law court to determine accounts it would seem that 
the remedy at law is adequate in such cases.*® 

The decision in Root v. Railway Co. was carefully scrutinized and, 
following it, jurisdiction in equity was refused where the bill was 
filed so immediately before the expiration of the patent as to render 
it impossible to obtain an injunction.’* Jurisdiction was also refused 
where it was manifest that the prayer for an injunction was a mere 
device to transfer jurisdiction from the law court to the court of 
equity." This latter doctrine was taken from the English law but 
was said to have been approved in Root v. Railway Co.1® Where the 
bill was filed while the patent was still in force, however, it was 
held that the mere expiration of the patent before final hearing would 
not defeat the jurisdiction; that the court would administer any 
relief it found necessary; *° and, that jurisdiction could not be ob- 
jected to where there was time to give notice and argue an appli- 
cation for an injunction.”* 


15 Lord v. Whitehead & Atherton Machine Co., 24 Fed. 801 (C. C. Mass. 
1885); Consolidated Safety Valve Co. v. Ashton Valve Co., 26 Fed. 319 
(C. C. Mass. 1886); Adams v. Bridgewater Iron Co., 26 Fed. 324 (C. C 
Mass. 1886). 
one ‘= Picture Patents Co. v. Centaur Film Co., 217 Fed. 247 (C. C. N. J. 

17 Davis v. Smith, 19 Fed. 823 (C. C. Mass. 1884). The bill was filed one 
day before the patent expired. Mershon v. J. F. Pease Furnace Co., 24 Fed. 
aoe aeee C. N. D. N. Y. 1885). The bill was filed four days before the patent 
expired. 

18 Burdell v. Comstock, 15 Fed. 395 (C. C. S. D. Ohio 1883). The bill was 
filed five days before the patent expired. 

19 Supra note 13 at 211. 
wah a discussion of the English law see TERRELL, LAw or Parents (7th ed. 

20 Gottfried v. Moerlein, 14 Fed. 170 (C. C. S. D. Ohio 1882); Reay v. 
Raynor, 19 Fed. 308 (C. C. S. D. N. Y. 1884); Adams v. Howard, 19 Fed. 
a {sy S. D. N. Y. 1884); Dick v. Struthers, 25 Fed. 103 (C. C. W. D. 

a. 

21 3 York Grape Sugar Co. v. Peoria Grape Sugar Co., 21 Fed. 878 
(C. C. D. Ill. 1884) : : eg ~~ & Reaper Co. v. Johnston Harvester 
Co., 24 Fed 739 (C. C. N. D. Y. 1885); Adams v. Bridgewater Iron Co., 
supra note 15; Brooks v. Miller 28 Fed. 615 (C. C. W. D. Mich. 1886). 
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In Clark v. Wooster ** the Supreme Court considered the juris- 
diction of equity where the patent expired pending the final hearing 
and the bill did not show any special ground for relief, except the 
prayer for an injunction. It was decided that if the case was one 
for equitable relief when the suit was instituted, the mere fact that 
the basis for such relief expired by the expiration of the patent, 
would not take away the jurisdiction and preclude the court from 
granting the incidental relief. 

In Beedle v. Bennett ** the Supreme Court affirmed a decree for 
damages only where the patent had expired during the suit. The 
court held that as the complainants were entitled to a preliminary 
injunction at the time the bill was filed, jurisdiction was not defeated 
by the expiration of the patent by lapse of time before final decree. 

The decision in Clark v. IVooster led to some confusion. It was 
said to make the test of jurisdiction, the granting or refusing of a 
preliminary injunction, so that bills were dismissed where no pre- 
liminary injunction was sought by the complainant. This was 
said to be a proper exercise of the court’s discretion.** 

Where there was only a short time between the filing of the bill 
and the expiration of the patent, cases continued to hold the prayer 


for a preliminary injunction a mere cloak for invoking equity juris- 
diction and that a decree that the cause be dismissed or transferred 
to the law side of the court was a proper exercise of the judicial 
discretion.”® 


The majority of courts believed that the decision approved of the 
test heretofore applied. If at the date of the filing of the bill charg- 
ing infringement there was sufficient time, under the rules of practice 
of the court in which the bill was filed, to obtain a temporary in- 
junction thereon before the expiration of the patent, the court ac- 
quired the necessary jurisdiction to grant whatever equitable relief 
should be proper. It could also retain such jurisdiction even after 


22119 U. S. 322, 7 Sup. Ct. 217, 30 L. ed. 392 (1886). 


23122 U. S. 71, 7 Sup. Ct. 1090, 30 L. ed. 1074 (1887). Busch v. Jones, 
184 U. S. 598; 22 Sup. Ct. 511; 46 L. ed. 707 (1902). 


24 American Cable Railway Co. v. Chicago City Railway Co., 41 Fed. 522 
(C. C. N. D. Ill. 1890); American Cable Railway Co. v. Citizens Railway 
Co., 44 Fed. 484 (C. C. E. D. Missouri 1891); Bragg Manufacturing Co. v. 
City of Hartford, 56 Fed. 292 (C. C. Conn. 1893); Heap v. Borchers, 108 
Fed. 237 (C. C. E. D. Pa. 1901). 


25 Diamond Stone-Sawing Mach. Co. v. Seus, 159 Fed. 497 (C. C. S. D. N. 
Y. 1908); Goldschmidt Thermit Co. v. Primos Chemical Co., 216 Fed. 382 
(E. D. Pa. 1914); King Mechanism & Engineering Co. v. Western Wheeled 
Scraper Co., 59 F. (2d) 546 (C. C. A. 7th, 1932). 

6 
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the expiration of the patent nothwithstanding a temporary injunction 
had. not been actually issued or separately asked for.** 

This test seems to be approved by implication in Rice & Adams 
Corporation v. Lathrop.** In that case the Supreme Court held 
that} a preliminary injunction was a matter of discretion and that 
the jurisdiction of the court of equity, having been rightfully invoked 
was not lost either because the interlocutory injunction was denied 
in the exercise of judicial discretion or because the patent had ex- 
pired pending final decree. 

The fundamental basis of the decision in Root v. Railway Co. 
would seem to be that equity may not be resorted to where the 
remedy at law is plain, adequate and complete and that it is the 
intention of the statute that where such a remedy at law is not 
available equity may take jurisdiction and give complete relief. Ac- 
cordingly jurisdiction has been taken where the complainant could 
recover only nominal damages at law while in equity he could re- 
cover the actual profits made by defendant.** 

The fact that the defendant has on hand infringing articles which 
he intends to place upon the market immediately upon the expira- 
tion of the patent has been held to be a sufficient reason for retaining 
equitable jurisdiction where the bill is filed shortly before the ex- 
piration of the patent.*° 

The jurisdiction of equity where there are several patents involved, 
one or more of which have expired prior to or pending the suit, has 
given rise to some apparent difference of opinion. In Consolidated 
Safety-Valve Company v. Crosby Steam Gauge & Valve Company *° 


26 Brooks v. Miller, supra note 21; Kittle v. DeGraaf, 30 Fed. 689 (C. C. S. 
D. N. Y. 1887); Kittle v. Rogers, 33 Fed. 49 (C. C. S. D. N. Y. 1887); 
Singer Manufacturing Co. v. Wilson Sewing Machine Co., 38 Fed. 586 (C C. 
N. D. Ill. 1889); Bradner Adjustable Hanger Co. v. Waterbury Button Co., 
106 Fed. 735 (C. C. S. D. N. Y. 1901); Chinnock v. Patterson P. & S. Tel. 
Co., 112 Fed. 531 (C. C. A. 3d, 1902); United States Mitis Co. v. Detroit 
Steel & Spring Co., 122 Fed. 863 (C. C. A. 6th, 1903); Miller v. Schwarner, 
130 Fed. 561 (C. C. S. D. Iowa 1904); Carnegie Steel Co. v. Colorado Fuel 
& Iron Co., 165 Fed. 195 (C. C. A. 8th, 1908); American Sulphite Pulp Co. 
v. Crown-Columbia Pulp & Paper Co., 169 Fed. 140 (C. C. Oregon 1909) ; 
7+ aaa Motor Devices Co. v. Holley Bros. Co., 260 Fed. 220 (E. D. Mich. 


27 278 U. S. 509, 49 Sup. Ct. 220, 73 L. ed. 480 (1929). 

28 Tompkins v. International Paper Co., 183 Fed. 773 (C. C. A. 2d, 1910). 
The bill was filed three days before the patent expired. Thompkins v. St. Regis 
Paper Co., 236 Fed. 221 (C. C. A. 2d, 1916). The bill was filed four years 
after the patent expired. 

29 Toledo Mower & Reaper Co. v. Johnston Harvester Co., supra note 21; 
Saeie Sulphite Pulp Co. v. Crown-Columbia Pulp & Paper Co., supra note 
26; T. W. & C. B. Sheridan Co. v. Robert O. Law Co., 172 Fed. 223 (C.C. A. 
7th, 1909) : Motion Picture Patents Co. v. Centaur Film Co., supra note 16. 


80 113 U. S. 157, 5 Sup. Ct. 513, 28 L. ed. 939 (1884). 
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where one of the two patents involved had expired pending final 
decision of the suit, the Supreme Court ordered a decree for ac- 
counting of profits and damages as to the expired patent and an 
injunction as to the unexpired patent. In some cases where one 
of several patents sued on has expired or is about to expire prior to 
the filing of the bill, jurisdiction has been held defeated by the rule 
of Root v. Railway Co. as to the expired patent but not as to the 
others.** In other cases jurisdiction of all the patents has been 
retained, generally upon other considerations—for example, the fact 
that there is an interrelated series and the remedy at law is con- 
sidered uncertain.** 

Where preliminary injunctions have been sought in suits brought 
shortly before the expiration of the patent the shortness of the time 
during which the patent has to run has been considered a strong 
argument in favor of granting the injunction.** If great incon- 
venience to the public and the defendant would result, however, while 
the patentee could be readily compensated in damages this shortness 
of time has been relied on in denying the injunction.** This latter 
reasoning has been held to support a refusal of a permanent in- 
junction.*® The problem was before the Supreme Court in Keyes 
v. Eureka Consolidated Mining Company *® but in that case the 
laches of the patentees was greatly relied on in the refusal of a 
preliminary injunction. 

The scope of injunctive relief which equity may afford where the 
patent expires pending final hearing has been frequently considered 


81 Adams v. Bridgewater Iron Co., supra note 15. Two suits, one alleging 
infringement of the original and the other of the extended term, were filed 
twenty-two days before the expiration of the extended term. Racine Seeder 
Co. v. Joliet Wire Check Rower Co., 27 Fed. 367 (C. C. N. D. Ill. 1886). 
The oldest patent had about two months to run when the bill was filed. 
Creamer v. Bowers, 30 Fed. 185 (C. C. Del. 1887). The oldest patent had 
expired two years before the bill was filed. Russell v. Kern, 69 Fed. 94 (C. 
C. A. 7th, 1895); T. W. & C. B. Sheridan Co. v. Robert O. Law, supra note 
29; King Mechanism & Engineering Co. v. Western Wheeled Scraper Co., 
supra note 25. 

32 New York Grape Sugar Co. v. Peoria Grape Sugar Co., supra ave, Ps 
Thomson-Houston Electric Co. v. Electrose Mfg. Co., 155 Fed. 543 cC..C 
D. N. Y. 1907); W. W. Sly Mfg. Co. v. Central Iron Works, 201 Fed. ‘683 
(C. C. A. 7th, 1912) ; Stromberg Motor Devices Co. v. Holley Bros. Co., supra 
note 26; Merrell-Soule Co. v. Northland Dairy Co., 28 F (2d) 924 (C.C. A 
th, " 


38 Westinghouse Air Brake Co. v. Carpenter, 32 Fed. 484 (C. C. S. D. 
Iowa 1887); American Bell Telephone Co. v. Brown Telephone & Telegraph 
Co., 58 Fed. 509 (C. C. N. D. Ill. 1893); Victor Talking Machine Co. v. 
Vitaphone Co., 191 Fed. 987 (C. C. S. D. N. Y. 1911). 

34 Parker v. Sears, supra note 7; Huntington Dry Pulverizer Co. v. Virginia- 
Carolina Chemical Co., 121 Fed. 136 (C. C. N. J. 1902) 

35 Draper Co. v. American Loom Co., 161 Fed. 728 (C. C. A. Ist, 1908). 

36 158 U. S. 150, 15 Sup. Ct. 772, 39 L. ed. 929 (1894). 
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of violations of Section 7 of the Clayton Act.” The section forbids 
the acquisition by one corporation of the stock of another corpora- 
tion where the effect may be to substantially lessen competition be- 
tween said corporations, or to restrain commerce * in any section 
or community, or tend to create a monopoly of any line of commerce. 
A similarly worded prohibition is directed against the acquisition of 
stock in two or more corporations where the effect of such acqusition, 
or the use of such stock by the voting or granting of proxies or 
otherwise, may be to substantially lessen competition between the 
corporations whose stock is thus acquired. The statute then proceeds 
by Section 11 to empower the Federal Trade Commission in cases 
of violation of Section 7 to order that the offender “cease and 
desist” from the violation thereof and divest itself of the stock 
held contrary to the Act in the manner and within the time fixed 
by said order. 


Where a corporation is violating Section 7 and has been ordered 
to divest itself of the objectionable stock, it has been held that 


rected the issuance of the unlawfully held stock of the Hart and Hegeman Mfg. 
Co. to one tax corporation and the Arrow Electric Co. stock to the other. The 
proxy-holders (as representatives of the Arrow-Hart and Hegeman, Inc., stock- 
holders) received in return the voting stock of the two tax corporations. Ar- 
row-Hart and Hegeman, Inc., the original violator in this case, was then dis- 
solved; and the proxy-holders proceeded with the stock in their hands to vote a 
merger of the four remaining corporations (the two original manufacturing 
companies and the two tax companies). This was greatly facilitated by the 
fact that almost all of the requisite two-thirds of the preferred stock was held 
by the common stockholders. From this union sprang the Arrow-Hart and 
Hegeman Electric Co., the petitioner in this case, having none but the most 
questionable privity with the original violator. 

The Federal Trade Commission, conceiving that the physical assets of the 
two original manufacturing companies had been acquired by means of the ob- 
jectionable stock control during the process of divesture, issued a supplemental 
complaint against the petitioner ordering that it divest itself of stocks and assets 
yd tg manufacturing companies. This action was a petition to review the 
order. 

For an excellent discussion of this and related cases see (1934) 47 Harv. L. 
Rev. 1395; (1934) 43 Yate L. J. 1312; (1934) 34 Con. L. Rev. 968. 

238 Srar. L. 730 (1914), 15 U. S. C. § 12 (1926); Irvine: The Uncertain- 
ties of Section 7 of the Clayten Act (1928) 14 Corn. L. Q. 28. Decisions on 
Section 7 Clayton Act: International Shoe Co. v. Federal Trade Commission, 
280 U. S. 291, 50 Sup. Ct. 89, 74 L. ed. 431 (1929); United States v. New 
England Fish Exchange, 258 Fed. 732 (Mass. 1919) ; ‘Aluminum Co. of Amer- 
ica v. Federal Trade Co., 284 Fed. 401 (C. C. A. 3d, 1922); Temple Anthra- 
cite Coal Co. v. Federal Trade Com., 51 F. (2d) 656 (C. C. A. 3d, 1931); V. 
Vivaudou, Inc. v. Federal Trade Com., 54 F. (2d) 273 (C. C. A. 2d, 1931). 

3 Commerce as used in the Act “means trade or commerce among the several 
States and with foreign nations, or between the District of Columbia or any 
Territory of the United States and any State, Territory, or foreign nation, or 
between any insular possessions or other places under the jurisdiction of the 
United States, or between any such possession or place and any State or Ter- 
ritory of the United States or the District of Columbia or any foreign nation, 
or within the District of Columbia or any Territory or any insular possession 
or other place under the jurisdiction of the United States: Provided, That 
nothing in this Act shall apply to the Philippine Islands.” 
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the Commission is empowered to oversee the divesture and to issue 
supplemental orders designed to so control the divesture as to pre- 
vent the violator from securing to itself the fruits of its violation. 
Specifically, the courts have sustained the Commission’s order that 
an offender not acquire title to the physical assets of its controlled 
competitor while disposing of its stock.‘ 

The supplemental jurisdiction of the Commission, however, has 
been restricted considerably by other decisions of the courts, Such 
decisions have held that, although there has been a violation of Sec- 
tion 7, the Commission is powerless to prevent the improper usage 
of the objectionable stock to acquire possession of the controlled 
companies’ physical assets, unless it issues its stock divesture order 
prior to the actual acquisition of the assets.° The members of the 
Supreme Court have been well-nigh evenly divided in these latter 
decisions and each case has produced a strong dissenting opinion. 
The point of controversy seems to be whether the Commission has 
the power to prevent the evils incident to the holding of another 
corporation’s stock only if it anticipates the offender’s improper 
actions, or whether it may act to prohibit the continuance of evils 
resulting from such violation after they have been put into operation.® 

The majority opinions in the controversial cases have held that 
the Commission is an administrative body of restricted powers, 
capable of entering only such orders as are authorized by the Act— 
ordering a practice to be discontinued and shares held in violation 
of the Act to be disposed of; but, that accomplished, has not the 
additional powers of a court of equity to grant other and further 
relief by ordering property of a different sort to be conveyed or 
distributed, on the theory that this is necessary to render effective 


4 Federal Trade Commission v. Western Meat Co., 272 U. S. 554, 47 Sup. Ct. 
175, 71 L. ed. 405 (1926). “Further violations of the Act through continued 
ownership could be effectively prevented only by requiring the owner wholly to 
divest itself of the stock and thus render possible once more free play of the 
competition which had been wrongfully suppressed. The purpose which the 
lawmakers entertained might be wholly defeated if the stock could be further 
used for securing the competitor’s property. And the same result would follow 
a transfer to one controlled by or acting for respondent.” See final disposition 
he eee Meat Co. v. Federal Trade Com., 33 F. (2d) 824 (C. C. A. 

th, ° 

5 Thatcher Manufacturing Co. v. Federal Trade Commission, 272 U. S. 554, 
47 Sup. Ct. 175, 71 L. ed. 405 (1926); Swift and Co. v. Federal Trade Com- 
mission, idem. See also Federal Trade Commission v. Eastman Kodak Co., 
274 U. S. 619, 47 Sup. Ct. 688, 71 L. ed. 1238 (1927) adjudicating the powers 
of the Commission under the similarly worded administrative provision (Sec- 
tion 5) in the Federal Trade Commission Act, 38 Stat. L. 717 (1914). 15 U.S. 
C. § 41 (1926). 

® Brandeis, J. dissenting in Thatcher Manufacturing Co. v. Federal Trade 
Commission, supra note 5. 





84 THE GEORGE WASHINGTON LAW REVIEW 


the prescribed statutory remedy.’ The minority, however, has not 
felt that the statute should be construed so narrowly. The dissenting 
members have pursued the guiding principle of the unanimous 
Western Meat Company decision: “Without doubt the Commission 
may not go beyond the words of the statute properly construed, 
but they must be read in light of its general purpose and applied 
with a view to effectuate such purpose. Preservation of established 
competition was the great end which the legislature sought to se- 
cure.” ® They have interpreted the Act as “aimed at the acquisition 
of stock by holding companies not only as itself a means of sup- 
pressing competition but as the first and usual step in the process 
of merging competing corporations by which a suppression of com- 
petition might be unlawfully perpetrated.” ® In other words, one 
purpose of Section 7 is to prevent violations of the Sherman Act 
in their incipiency.’° 

The majority opinions have painstakingly pointed out that if the 
merger and combination of the assets of the previously competing 
companies was in violation of any “anti-trust law,” it was not a 
violation of the statutory provisions of the Clayton Act, although 
facilitated and effectuated thereby." 

The Clayton Act is but one piece of legislation in a series of 
Federal enactments designed to preserve the action of free com- 
petition in business relationships, and to suppress monopolies and 
unfair practices therein and restraints thereon. A comparison of 
the substantive law’? and the administrative provisions of these 


7 Roberts, J. in Arrow-Hart and Hegeman Electric Co. v. Federal Trade 
Commission, supra note 1 

8 Federal Trade Commission v. Western Meat Co., supra note 4. 

® Stone, J. dissenting in Arrow-Hart and Hegeman Electric Co. v. Federal 
Trade Commission, supra note 1. 

10 Sherman Anti-Trust Act, 26 Strat. L. 209 (1890), 15 U. S. C. § 1 (1926). 
This view is strongly supported by language used in Standard Fashion Co. v. 
Magrane-Houston Co., 258 U. S. 346, 356, 42 Sup. Ct. 360, 66 L. ed. 653 (1922), 
and United Shoe Machinery Corporation v. United States, 258 U. S. 451, 
460-1, 42 Sup. Ct. 363, 66 L. ed. 708 (1922). 

11 McReynolds, J. in Thatcher Mfg. Co. v. Federal Trade Commission, supra 
note 5; and Roberts, J. in Arrow-Hart and Hegeman Electric Co. v. Federal 
Trade Commission, supra note 1. 

12 The first important legislative step in regulating general business, the Sher- 
man Act, was entitled “An Act to Protect Trade and Commerce against un- 
lawful restraints and monopolies,” supra note 10. It prohibits “every contract, 
combination in the form of a trust or otherwise, or conspiracy in restraint of 
trade.” The Clayton Act, supra note 2, entitled “An Act to supplement existing 
laws against unlawful restraints and monopolies and for other purposes,” pro- 
hibits the intercorporate holding of stock where the effect is to substantially 
lessen competition. It further provides against price discriminations and “tying 
or exclusive leases, sales, or contracts.” (We are not here concerned with the 
special problems of banking and common carriers also covered by the Act.) 
The Federal Trade Commission Act, 38 Srar. L. 717, 15 U. S. C. § 41, pro- 
vides that all unfair methods of competition are unlawful. A recent addition, 
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Federal acts’ furnishes a clue to the difficulty arising as to jurisdiction 
in the cases under discussion. Various of the substantive provisions 
in the several Federal acts are designed to supplement and render 
more effective provisions in prior acts.‘* Others are intended to 
amplify and extend the general Federal regulatory policy toward 
business competition.1* These measures are all designed to maintain 
competition on a free and honest basis.‘*° Yet the administration of 
these several provisions is placed in different Federal agencies.’* 
In some instances administration is even vested in two such agencies, 
with no line of jurisdictional demarcation.*® 

In the present set of cases, prosecution of the consummated act 
offensive to Federal policy is placed in the hands of the Attorney- 
General by the Sherman Act. The prosecution of this same offensive 
act in its incipient stages is placed under both the Attorney-General 
and the Federal Trade Commission by the Clayton Act. Where the 






the National Industrial Recovery Act (Public Act No. 67, Seventy-Third 
Congress, approved 1933) provides, among other things, the establishment of 
fair methods of competition, departure from which will constitute an unfair 
competitive practice. There are still other acts of lesser importance in this field. 

13 Fach Act contains a provision prescribing the method of administration 
and enforcement. The Sherman Act places on the district attorneys, under the 
direction of the Attorney General, the duty of instituting proceedings in equity 
in the federal circuit courts to prevent and restrain violations of the Act. 
Section 15 of the Clayton Act imposes upon these same officials the duty of 
instituting similar proceedings in the federal district courts to prevent and 
restrain violations of Sections 2, 3, and 7 of that Act. However, in addition 
to this administrative provision, the Clayton Act further specifies (Section 11) 
that in violations of these same provisions, the Federal Trade Commission shall 
issue an order requiring the alleged violator to cease and desist from such 
violations. If there is a failure to comply with the order, the Commission may 
eager in the federal circuit court for a decree affirming, modifying or vacating 
the order. 

The Federal Trade Commission Act utilizes the administrative procedure out- 
lined for Section 11 of the Clayton Act, but omits additional measures similar 
to those in Section 15, involving action by the Attorney General. The National 
Industrial Recovery Act, on the other hand, vests the duty of preventing and 
restraining violations in the district attorneys, under the direction of the At- 
torney General, by instituting suits in the federal district courts; yet Section 
3b states that any violation of the standards of fair competition contained in 
any Code shall be “deemed an unfair method of competition in commerce within 
the meaning of the Federal Trade Commission Act.” This would seem to 
indicate that jurisdiction rested in both the Attorney General and the Federal 
Trade Commission as is the case under Sections 11 and 15 of the Clayton Act. 
There has also been created by executive order the National Recovery Ad- 
ministration for the purpose of aiding in the formulation and approval of the 
codes of fair competition and of securing “compliance” therewith. Note should 
be made that “compliance” is sought without the application of direct coercion. 
Hence “compliance” rests with the National Recovery Administration and 
prosecution with the Attorney General and the Federal Trade Commission. 

14 Sherman Act, supra note 10, and Section 7 of the Clayton Act, supra note 2. 

15 Federal Trade Commission Act, supra note 12; the Clayton Act, supra 
note 2; and the National Industrial "Recovery Act, supra note 12. 

16 Supra note 12. 

17 Supra note 13. 


18 Sections 11 and 15, Clayton Act, supra note 2. 
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Commission has failed actually to take jurisdiction during the in- 
cipient stages and the act has progressed to consummation, the 
Commission will be denied jurisdiction.’® 

Situations such as this have rendered the administration of Fed- 
eral business regulation inefficient and, at times, ineffectual. A re- 
view of this legislation and the judicial conflicts and inconsistencies 
arising thereunder, leads one to foresee the desirability of an early 
revision of these laws. Such revision should place sole jurisdiction 
over Federal regulation of general business practices in a single 
agency vested with powers to deal with all aspects of the problem 
and equipped to study developments in this phase of national life. 
Under such an arrangement the Federal agency would be in a po- 
sition to keep advised of business practices and, when a violation 
of law was evident, to issue an order or seek injunctive relief during 
all stages of the principal violation and violations of related regu- 
latory provisions. This administrative coordination would materially 
aid in the development of the unified Federal policy toward business 
organization and competitive practices which is so sorely needed to 
restore some degree of certainty to business relationships.?° 

WinuiaM A. FIsHER. 


RELIEF OF DISTRESSED FARMERS UNDER THE FRAZIER-LEMKE Act? 


The first decision on the constitutionality of the Frazier-Lemke 
Act? was recently handed down by the Maryland District Court 
sitting in Bankruptcy. United States District Judge Chesnut de- 
cided that “subsection (s) (7) of section 75 of the Bankruptcy 
Act is unconstitutional in so far as it applies to the mortgage 
creditors of farm property.”’ Earlier in the decision the Court had 
found that the Act was within the power of Congress to establish 
uniform laws on the subject of bankruptcies. 


19 Thatcher Mfg. Co. v. Federal Trade Commission, supra note 5; and Ar- 
row-Hart and Hegeman Electric Co. v. Federal Trade Commission, supra note 
1. However, in this latter case, the determination that the Commission had 
not taken jurisdiction prior to the merger was unfortunate. It was by legerde- 
main possible only through the use of the corporate fiction that the original 
offender over whom jurisdiction had been established vanished and a new and 
irresponsible entity sprang into being possessed of all the assets forbidden to 
its predecessor. The intent of the law should not be thwarted by such tech- 
nicalities as were here employed to create, through control by the offender, a 
new corporation enjoying the fruits of the violation. The new corporation was 
but the creature of the dissolved offender and its controlling shareholders and 
should have been treated as such. 

20 See Irvine, The ee of Section 7 of the Clayton Act, supra note 
25 oe (1930) 39 Yate L. J. 1049-50. 

S. C. Supp. VIII § 203 (s) (1934), 48 Srar. L. 1289 (1934). 

2 7 FE ‘Supp. 655 (Md. 1934). 
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On March 3, 1933, Section 75, entitled “Agricultural Compositions 
and Extensions” was added to the Bankruptcy Act as part of a 
new Chapter VIII, which is headed: “Provisions for the Relief of 
Debtors.” * This legislation was conceived under the economic 
pressure of the past years, prepared in haste, insufficiently considered, 
and passed with many of its features and aspects in conflict with 
the advice and recommendations of recognized authorities on bank- 
ruptcy law. The now little recalled cry of “do something imme- 
diately” was largely responsible for the enactment of the original 
section 75. Its resulting deficiencies as a relief measure, however, 
are recognized by the attempts to improve it and render it more 
effective through subsequent amendment and by the early reports 
indicating comparatively little use of this new relief machinery in 
view of the acknowledged existing emergency and need for im- 
mediate relief along the intended lines of the legislation. The pos- 
sibility was even suggested that it might become inoperative through 
failure to use it. The probable efficacy of the original section 75 
was rightly doubted, particularly in view of the fact that it con- 
tained no provision for further proceedings in the event that the 
offer of the petitioner for composition or extension was not accepted 
by his creditors. Despite the efforts and conferences of various 
associations interested in perfecting any further changes or amend- 
ments to the bankruptcy law, such as the American Bar Association, 
the Federal Practitioners’ Association, the National Association of 
Credit Men, the Commercial Law League of America and the Na- 
tional Association of Referees in Bankruptcy; and the doubts of 
many members of Congress, the Bankruptcy Act amendments of 
1934, and particularly the amendment to section 75, were again 
rushed through as last minute emergency legislation. The Frazier- 
Lemke Bill met with some considerable opposition in Congress. The 
failure of its ultimate passage even was feared at times, because of 
obvious defects which existed in that bill and which still remain 
in the section in its new entirety. The fears of its proponents were 
not allayed when the President retained the bill for ten days before 
signing it. Although the Frazier-Lemke Bill was the result of an 
endeavor to remedy defects in the relief offered to farmers, to pro- 
vide further and more effective relief, and to bring the agricultural 
section more properly or nearly within the legitimate scope and 
sphere of bankruptcy, the question may well be raised whether or 


$11 U. S. C. Supp. VIII § 203 (1934), 47 Srar. L. 1470 (1933). 
on King, Strengthening Our Bankruptcy Law (1933) 7 J. N. A. Rers. BANK. 
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not its passage merely added to the already too numerous criticisms 
and problems of the legislation on the subject of farmer’s relief. 

The Frazier-Lemke Bill, which added subsection (s) to section 
75, permits any farmer who does not obtain a satisfactory compo- 
sition or extension under the preceding sections, to amend his 
petition asking to be adjudged a bankrupt. A proceeding, which 
might well be termed a quasi-composition, or an installment payment 
composition, or an enforced composition, is set up. The now farmer- 
bankrupt after his exemptions as prescribed by state law, subject 
to existing liens, have been set aside to him, is permitted to retain 
possession of “his property,” subject to a general and inferior lien 
as security for payment of an appraised value to the trustee within 
a time limit of six years under a purchase clause. By the terms 
of subdivision (7), if any secured creditor objects to the sale, the 
court, after setting aside the debtor’s exemptions under the state 
law, which remain subject to any existing liens, “shall stay all pro- 
ceedings for a period of five years,” during which time the debtor 
retains possession of all or any part of his property under the 
control of the court provided he pays reasonable rent. The debtor 
then has the opportunity to purchase the property at the appraised 
value during the five years. There is a proviso for a reappraisal 
upon the request of a lien holder on real estate, and a conclusion 
that, upon payment of the appraised price, the court orders turned 
over to the debtor full possession and title of the property, where- 
upon the debtor may apply for discharge. The subsection ends with 
an additional proviso limiting the Act to debts existing at the time 
of its becoming effective.® 

In signing the Act, after the ten-day delay before mentioned, the 
President made a statement ® concerning it which recognized the 


5 The last proviso was included in the bill at the insistance of some of its ad- 
vocates who feared for its passage without the addition. The argument pre- 
sented was that in the absence of such a time limitation the Act would at 
least partially defeat its primary purpose—the relief of farm debtors—, in that 
the extension of future mortgage credit would be brought to a certain and im- 
mediate end if those loans were to be subject to the terms of the amendment. 

6 “S. 3580—An act to amend an act entitled ‘An Act to Establish a Uniform 
System of Bankruptcy Throughout the United States,’ Approved July 1, 1898, 
and acts amendatory thereof and supplementary thereto. 

“This is another bill on which arguments pro and con have been made. There 
has been a serious lack of understanding of its provisions and it has been al- 
leged that insurance companies and other mortgagees will suffer severely through 
the use of this law by farmers to evade the payment of debts that are within 
their capacity to meet. 

“I do not subscribe to these fears. 

“I have sufficient faith in the honesty of the overwhelming majority of 
farmers to believe that they will not evade the payment of just debts. 

“Furthermore, contrary to the belief of many uninformed persons, this is not 
a general or wholesale moratorium privilege. The provisions for appointment 
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highly controversial nature of the Bill, but submitted that the Presi- 
dent did not subscribe to the fears and allegations of those who 
lacked understanding of its provisions, that insurance companies 
and other mortgagees would suffer severely through the use of the 
law by farmers to evade the payment of debts that are within 
their capacity to meet. 

The President’s statement was immediately followed on July 2d 


of appraisers under the Bankruptcy Act and for the judicial review of their 
appraisals furnish adequate checks against the possibility of unfair appraisals. 

“The actual repugnance with which farmers, like other right-minded people, 
regard bankruptcy will prevent them from availing themselves of the provisions 
of this measure except under the force of necessity. The bill is intended to pro- 
tect not only the farmers, but their creditors also. 

“In the actual operation of the law I do not believe that losses of capital will 
greatly exceed, if they exceed at all, the losses that would be sustained if this 
measure were not signed. 

“On the other side of the picture, it is worth remembering that this act will 
stop foreclosures and prevent occasional instances of injustice to worthy bor- 
rowers. The mere threat of a use of this machinery will speed voluntary con- 
ciliation of debts and the refinancing program of the Farm Credit Administra- 
tion. It will prevent deficiency judgments—a form of liability which, in the 
judgment of many thinking business men, ought to be abolished entirely. 

“The bill is in some respects loosely worded and will require amendment at 
the next session of Congress. Nevertheless, the reasons for signing it far out- 
weigh the arguments on the other side.” 

Cf. as to the capacity of farmers to meet payment of their debts: “Its [Act 
March 3, 1933] object is outside of bankruptcy to coerce creditors to enter into 
new contracts with their debtors (who may be solvent and in less distress than 
his creditors), and without consideration to extend or reduce their just claims.” 
In re Conciliation Commissioner for Sanders County, Montana, 5 F. Supp. 131 
(Mont. 1933). 

Cf. as to judicial review provided: . the provision of sub-section (s) 
(7) which apparently gives no discretion to the court except in the determina- 
tion of what constitutes a fair rental for the property, and possibly in the ap- 
proval or rejection of the price for which the property may be appraised.” Jn re 
Bradford, supra note 2 at 671. And again at 675: “The most important” 
[changes in the rights of the mortgagee] “are: . . .; (2) at the end of the 
period the title to the security is transferred to the mortgagee upon payment 
of a sum determined by appraisers (subject to a somewhat uncertain judicial 
—" and which may be for an amount substantially less than the mortgage 

Mats < } 

Cf. an extract from a report of the address of John G. Brown, counsel of the 
Montana Bankers’ Association before the State Bank Division of the sixtieth 
annual convention of the American Bankers’ Association in Washington: “Quot- 
ing President Roosevelt as having said that the ‘mere threat of the use of this 
machinery will speed voluntary conciliation of debts and the refinancing pro- 
gram of the Farm Credit Administration,’ Brown commented that ‘a partisan 

might question the statesmanship of enacting laws to be used as a threat for 
the purpose of carrying out a a, untried political theory.” WasHINGTON 
EvenrInc Star, October 22, 1934 at 1 

As to the bill being loosely worded, cf. “Putting aside certain obscurities in 
the meaning of particular phraseology, .. .” In re Bradford, supra note 2 
at 674. And, “Bankruptcy practitioners who have endeavored to advise clients 
about the meaning and effect of the Frazier-Lemke Amendment have no dif- 
ficulty in agreeing with the President’s statement.” Hook, Does the Fraszier- 
Lemke Amendment Grant Relief as to Debts Secured by Liens on Exempt 
Property? (1934) 11 Am. Bx. Rev. 21 at 23. And also, “In his castigation of 
the Frazier-Lemke act Brown said that he does not know whether anyone does 
know ‘the real interpretation of it. I am free to say that if you are here expect- 
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by that of Governor W. I. Myers, of the Farm Credit Association,’ 
which purported to be in support of the passage and approval of the 
bill, but which might readily be converted into a brief in opposition 
to it. The principal theme of the above two practically contem- 
poraneous statements appears to be that fears concerning the ad- 
mittedly objectionable features of the Frazier-Lemke Act may be 
allayed through appreciation of the small necessity and little prob- 
ability of its being actually utilized. 

An examination of the facts of the cases decided under section 
75 from the time of its original passage up to the present time will 
shed some light on the utility of the federal farm relief measures 
incorporated in our national bankruptcy law. Prior to the passage 
of the Frazier-Lemke bill only two cases involving section 75 had 
been officially reported. These involved solely questions relating to 
the mechanical operation of the section.® In the third case in point 


ing me or any other lawyer to tell you just what this act means you will be 
dissapointed. It was said on the floor of the United States Senate, “I do not 
think any lawyer can tell you just what it means” and that is absolutely true 
.’” WasuHincton’ Eveninc Star, October 22, 1934 at 1. And finally, as 
to ‘the suggested amendment: “It is not doubted that it would have been and 
now is open to Congress to pass a moratorium law for farmers or other debtors, 
as a further amendment of the Bankruptcy Law, within the principles so clearly 
outlined by the Supreme Court in the Minnesota Case.” Jn re Bradford, supra 
note 2 at 676. 
7 Note (1934) 10 Am. Bx. Rev. 361 at 364. 


® Governor Myers indicated that the program of the Farm Credit Administra- 
tion was similar to the intended purpose of the Bill as shown in the President's 
statement, namely, to prevent foreclosures and to refinance excessive debt 
burdens on a basis which would permit good farmers to work out, and that 
through results already attained the great majority of distressed farm mortgage 
cases had been relieved, leaving a very slight minority of farmers who will have 
to go into bankruptcy to save their homes. He presents the facts and figures 
to prove this assertion and deduces therefrom that the number of possible ap- 
plicants for bankruptcy under the Frazier-Lemke bill is thus diminished to ex- 
ceptional cases. Continued pursuit by the Farm Credit Administration of its 
policy of forbearance in worthy cases will obviate any extensive need for resort 
to the provisions of section (s), leaving the remedy of the court action under 
the bill to a probable one farmer in several hundred who cannot solve his 
credit problem through the combined agencies of the Farm Credit Administra- 
tion and the conciliation machinery provided under the composition and exten- 
sion portions of section 75. 


® In re Osterritter, 3 F. Supp. 674 (S. D. Tex. 1933), was filed prior to the 
establishment of any machinery for administration and consequently the petition 
could only be sustained under section 74, and not under section 75 

In re Conciliation Commissioner for Sanders County, Montana, 5 F. Supp. 
131 (Mont. 1933), involved merely the consideration of the petition of the 
farmers of Sanders County for the appointment of a conciliation commissioner 
and a circular transmitted by the Attorney General to the clerk of the court 
which contained an executive order that conciliation commissioners would not 
be appointed unless approved by the President. The court standing upon its 
prerogative under the separation of powers doctrine granted the petition. 

The appointment of conciliation commissioners within thirty days after en- 
actment was made mandatory upon the court by section 8 of the Act of June 7, 
1934. 11 U. S. C. Supp. vir § 20 203 (a) (1934). 
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of time of rendition of the decision,’® the creditors had made every 
reasonable effort to assist the debtor to refinance for over seven 
months after the foreclosure sale, whereupon the debtor invoked 
section 75 in order to further stay proceedings for possession after 
the expiration of the period for redemption. In the fourth case," 
although complete facts are not obtainable from the opinion, it ap- 
pears that an order of dismissal of debtor’s petition for an extension 
under section 75 had been entered on recommendation of the con- 
ciliation commissioner where the debtor was obviously not a “farmer” 
within the definition of subsection (r), yet the petition asked rein- 
statement as of about five months previously. The facts in the 
Bradford case ** showed that the farmer was hopelessly in debt ex- 
clusive of the mortgage indebtedness, and had little hope of ever 
making the farm pay. In the last decided case ** the mortgagee was 
obliged to bring action for possession after the final ratification of 
the sale, whereupon the debtor filed his petition under section 75 as 
amended by the Frazier-Lemke Act. He claimed that he had not 
resisted foreclosure proceedings on the strength of the mortgagee’s 
verbal promise not to dispossess him for a year, allowing him this 
time to refinance. The force of this claim is modified somewhat by 
the creditor’s petition asking a prompt hearing for the reason that 


the debtor was committing waste on the property. The only other 
proceeding of which any information is obtainable ** illustrates the 


10 Jn re Arend, U. S. D. C. W. D. Mich. No. 5661 (July 12, 1934). 

11 Jn re Peterson, U. S. D. C. W. D. Mich. No. B-5553 (Sept. 4, 1934). 

12 See supra note 2. The petition was originally filed prior to the Frazier- 
Lemke Act, but brought under it after its passage. The farm in question was 
previously owned by petitioner’s father, and was bought in for $37,500 by the 
son in 1925 at the sale resulting from the father’s financial difficulties. The 
farming operations had showed practically no profit up to 1930, and from that 
time had entailed a substantial loss. The sale price of $21,500 under the 
mortgage foreclosure was approximately sufficient to pay the mortgage and 
interest, and was practically identical with the appraised value in this action 
and fairly represented the present market value of the property . The farm 
could not sustain itself nor could the debtor even pay reasonable rent without 
outside help, of which he had some prospect; and the assets of the debtor were 
about $2,650, his liabilities about $24,000, not considering the value of the 
mortgaged property either as an asset nor the mortgage as a liability. 

18 Jn re Compton, 7 F. Supp. 676 (Md. 1934). 

14 In re William W. Radford, Sr., U. S. D. C. (Ky. 1934) (heard August 25, 
1934, no decision reported). See note (1934) 11 Am. Bx. Rev. 42. The 
debtor had been in default since September 1932, on a $9,000 mortgage executed 
in 1922. Shortly after the Act of 1933 the mortgagee called the Act to the 
debtor’s attention and urged him to apply for federal loans, which he refused 
to do. In June the mortgagee’s Bank filed a foreclosure suit. The conciliation 
commissioner advised the state court that the debtor desired to avail himself of 
the benefits of section 75, and the foreclosure proceedings were again held in 
abeyance. Finally on February 26, 1934, debtor filed under section 75. The 
Bank and the conciliation commissioner both urged the debtor to apply for 
loans under the Emergency Farm Mortgage Act, which he refused and con- 
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utilization of the Frazier-Lemke Act by a debtor, who did not farm 
the property himself and who had been in default for nearly two 
years, to secure a further delay of five years despite the fact that 
the combined efforts of the mortgage creditor, the conciliation com- 
missioner, the state court, and the Federal court had been almost 
continually directed to his assistance. The debtor’s only ground for 
asking further consideration appears from the facts available that he 
is a victim of the economic debacle. These, then, are the skeleton 
facts in the only cases available to date to illustrate the operation of 
section 75 of the Bankruptcy Act, both prior to and since the enact- 
ment of the Frazier-Lemke bill into law, legislation that was de- 
signed in the words of the President’s statement “to prevent occa- 
sional instances of injustice to worthy borrowers.” 

Having developed the factual situation under the Frazier-Lemke 
bill and its antecedent legislation, the legal factors which distinguish 
or indicate the similarity of these cases should be noted. No con- 
stitutional question appears to be involved in the Osterriter, Con- 
ciliation Commissioner of Sanders County, Montana,’* Arend," and 
Peterson** cases. The question of the constitutionality of the sub- 
ject matter of the legislation as being within the powers of Congress 
to enact was noted, although it was not in issue in the Conciliation 


Commissioner of Sanders County, Montana case, and was raised 
and ruled upon in the Bradford case,® and will evidently be raised 


tinued to refuse to do nor would he make any extension proposal or composi- 
tion offer. In April the bank offered to accept a deed to the mortgaged property 
in full satisfaction of the mortgage of $9,000 and to assume all unpaid taxes, 
although the property was not worth that and the value had been fixed at 
$4,500 by the debtor in his conciliation proceeding schedule. The debtor agreed 
to execute such a deed, but on presentation refused to do so. On June the 12th, 
the conciliation commissioner informed the court that, in view of the above 
facts, it was his opinion that the proceeding should be dismissed, which the 
court did on June 26th, on motion by the bank. The state court then permitted 
the foreclosure action to proceed, but before the farm could be sold, the debtor 
filed in the Federal Court on April 6th, a motion to set aside the previous 
order of dismissal and to allow him to file an amended petition under the 
Frazier-Lemke Act, which motion the court allowed. The debtor does not 
cultivate the farm property in question himself, but cultivates it with tenants 
and share croppers, and its value has been yearly greatly impaired by the 
methods of farming and will be further impaired if left in debtor’s possession 
for another five years under improper cultivation. The appraiser of the Farm 
Credit Administration appraised the mortgaged property in May at $5,000 cash 
sale value and set the normal market value at $6,700. The debtor bases his 
right to relief on the facts that, under the rules of the Federal Farm Loan Act, 
his property was worth $18,000 at the time it was mortgaged and the decrease 
in value has come about through the operation of economic events, vividly de- 
tailed in the Minnesota Mortgage Moratorium case. 

15 Supra note 9. 

16 Supra note 9. 

17 Supra note 10. 

18 Supra note 11. 

19 Supra note 2. 
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and ruled upon in the Radford case.” In the Arend and Compton * 
cases the sale had been finally ratified. Under the laws of the states 
where the property was situated all title and right to the property 
had passed from the mortgagor, which fact operated to deprive the 
Federal Court of any jurisdiction as to that property under section 
75 of the Bankruptcy Act. In those cases, therefore, it was un- 
necessary for the court to decide any but that question as to the 
mortgaged property. In the Compton case, however, the court did 
state that it followed the decision as to the unconstitutionality of the 
Frazier-Lemke Act rendered in the Bradford case on the same date. 
In the Arend case, the court, before finding that title had passed and 
thus taken the property out of the jurisdiction of the Bankruptcy 
Court, interpreted the original section 75 prior to the amendment by 
the Frazier-Lemke Act, and found that as the purpose of the debtor 
in filing his petition was merely to obtain additional time to secure 
a loan on his mortgaged property, he had not brought himself with- 
in the intent and purpose of the Act. The Bradford case was the 
first decision in which the constitutionality of the Frazier-Lemke 
Act was directly in issue and ruled upon, and consequently calls for 
further discussion.** 

The court found as matter of law preliminary to the main question 
that subsection (s), being in pari materia with the preceding sub- 
sections, the stay of subdivision (7) was authorized unless the pro- 
vision was unconstitutional, having found that title to the farm had 
not passed by the foreclosure proceedings. 

In finding that the statute was not unconstitutional as being be- 
yond the power of Congress, the Court said that “ 
missable field of such [bankruptcy] legislation is much wider than 
was in fact covered by the original Act of 1898.” He stated that 
although the Act still further extended the limits of bankruptcy 
legislation, the provisions were not clearly outside the proper limits 
of the constitutional power of Congress to enact.** 


20 Supra note 14. 

21 Supra note 13. . ’ 

22 Pertinent facts adequate for the discussion are set forth in Recent Case 
Note, infra page 105. 

23 Ample support for this finding can probably be found in the memorandum of 
Solicitor General Thatcher, made for the benefit of Congress prior to the 
passage of section 74, printed as Appendix A to Senate Report No. 1215, 
Calendar No. 1310, 72d Congress, 2d Sess., Feb. 10, 1933. 

See also Hanna, Recent Additions to the Bankruptcy Act (1933) 1 Gero. 
Wasu. L. Rev. 448, 450-451. 

The constitutionality on this ground has not gone unchallenged however. Cf. 
(1933) 1 Gro. Wasu. L. Rev. 454, note 13. See also Note (1934) 11 Am. Bx. 
Rev. 42 at 45. And see District Judge Bourquin’s dictum: “Even as in re- 
spect . any other power by the Constitution granted to Congress, the power to 
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Dealing with the due process clause phase of the case, the Court 
considers the more substantial and important provisions of the enact- 
ment with relation to its constitutionality to be those providing for 
the five year moratorium and for the eventual purchase of the prop- 
erty by the farmer for the appraised price. Material and prejudicial 
changes in the rights of secured creditors under the Maryland 
mortgage law are thus made. These changes are in effect a “taking 
of property without due process of law.” The Court makes a par- 
ticular point of the failure of the Act to provide for judicial deter- 
mination or review of various phases of the proceedings outlined in 
the Act.** Support for the determination of the invalidity of the 
law is found by the Court in the fact that the present Act goes 
much further than the decisions of the Supreme Court in the Rent 
Cases ** of which Justice Holmes is quoted as saying, “they went to 
the verge of the law.” *® The Act is not felt to be “consistent with 
the limitations in principle for such legislation announced in the 
Blaisdell case.” ** 


There are important differences here both in degree and legal 
kind, as contrasted with the Minnesota mortgage moratorium law. 
In the Blaisdell case the time element was subject to control by the 
court and there was an acceleration provision. Only the time could 


be extended; the integrity of the mortgage was not otherwise im- 
paired. There was no authorized scaling down or partial cancella- 
tion of the debt; and the law applied uniformly to all mortgages and 
not alone to those of one specially favored class. 


legislate ‘on the subject of bankruptcies’ is not power to embrace therein by 
mere label, characterization, form or forum what is not of, or is foreign to 
bankruptcy. Labels, names go for nothing. A rose, etc. Obviously a law action 
filed in a court of equity is not transformed to a suit in equity. And no more 
is a proceeding only to extend or compose debts within the ‘subject of bank- 
ruptcies’ merely because filed in a court of bankruptcy. In so far as composition 
(bodily lifted by Congress of limited powers from enactments by parliament of 
unlimited powers) is sanctioned in bankruptcy, it is limited to real bank- 
ruptcy proceedings actually commenced, though outside of, and superseding, 
them. (Citing cases).” In re Conciliation Commissioner for Sanders County, 
Montana, supra note 6 

24 See Jn re Bradford, supra, note 7 and also at page 675: “This period [five 
years’ suspension of right to realize on the security] is fixed and absolute, 
without relation to the continuance of or change in existing conditions, and 
without judicial determination of adequate cause, or power of change to adjust 
to altered conditions.” 

25 Block v. Hirsch, 256 U. S. 135, 41 Sup. Ct. 458, 65 L. ed. 865, 16 A. L. R. 
165; (1921); Marcus Brown Holding Co. v. Feldman, 256 U. S. 170, 41 Sup. 
Ct. 465, 65 L. ed. 877 (1921); Levy Leasing Co., Inc. v. Siegel, 258 U. S. 242, 
42 Sup. Ct. 289, 66 L. ed. 595 (1922). 

26 In the later case of Pennsylvania Coal Co. v. Mahon, 260 U. S. 393, 416, 
43 Sup. Ct. 158, 160, 67 L. ed. 322, 28 A. L. R. 1321 (1922). 

27 Home ee and Loan Association v. Blaisdell, 290 U. S. 398, 54 Sup. 
Ct. 231, 78 L. ed. 413, 88 A. L. R. 1481 (1934). 
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The holding of the court in the Bradford case that subdivision (7) 
violates the due process clause appears to be sound and in accord 
with the principles for state mortgage moratorium legislation an- 
nounced by the Supreme Court, in that the integrity of the mortgage 
indebtedness is impaired and the relief granted by the Act is not 
limited to the existence of the emergency. Although its operation 
as regards commencement of bankruptcy court action cannot extend 
more than five years beyond the date of the passage of the original 
section 75, its direct effects extend five years after the debtor brings 
himself within the terms of the Act. There is no authority for the 
exercise of judicial discretion to shorten the period. 

Although the preceding six subdivisions of subsection (s) are not 
declared invalid, they are in practical effect rendered nugatory with- 
out the seventh. The situation of the farmer debtor is essentially 
different from that of the commercial debtor in that there is in- 
variably only one principal creditor and he holds the mortgage on 
the farm. His consent is a prerequisite to the sale under sub- 
division (3), and such consent is unlikely to be forthcoming with- 
out the right to object to the “manner of payments and distribution 
of debtor’s property as herein provided for,” particularly in view of 
the uncertainty of his rights in regard to judicial review or deter- 
mination as to the important aspects that the Court indicates in the 
opinion. 

The holding in favor of the constitutionality of the Act as being 
within the powers of Congress for enactment may be questioned as 
not being within the definition of bankruptcy laws inasmuch as the 
previously considered requisite of a law on the subject of bank- 
ruptcies was that it must provide for a speedy and ratable distribu- 
tion of a debtor’s assets among his creditors. The question of class 
legislation raised by intimation in the decision is also a debatable 
one, whether viewed from the point of the distinction between cred- 
itors and debtors generally or from that of farmer debtors and gen- 
eral debtors. Another nice point seems to be indicated by the ques- 
tion as to what appeal proceedure, if any, is contemplated or provided 
for the instant case, as the trustee does not have possession of the 
assets of the bankrupt but only the title thereto; i.e., whether or 
not the bankrupt may be permitted to utilize such assets or funds as 
he holds under the general lien of the trustee for the purpose of 
prosecuting an appeal. A problem which does not appear to be 
solved by the Frazier-Lemke Bill itself is the exact situation as re- 
gards the exempted property which is set aside for the benefit of the 
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debtor subject to any liens thereon.*® Under the bill the bankruptcy 
court appears to be without jurisdiction to defend the exempt prop- 
erty from the liens against it, which it seems should be one of the 
prime objectives sought by such legislation.*® 

What does the future hold for the Frazier-Lemke amendment and 
the preceding subsections of section 75? A decision in a District 
Court has held subsection (s) (7) unconstitutional under the due 
process clause, and constitutional as within the power of Congress 
to enact bankruptcy laws. A dictum of another District court has 
indicated that section 75 would be deemed unconstitutional on the 
latter ground. Remarks from the bench in still another District 
would seem to forecast a holding of unconstitutionality on the ground 
of its being class legislation—discrimination against creditors in favor 
of debtors. Under the judicial processes of the present day and a 
general application of the law to the existing emergency conditions 
it is not inconceivable that the validity of subsection (s) (7) might 
be sustained, although this would appear highly improbable under 
the standards laid down by the Supreme Court in the state mortgage 
moratory cases. It also seems unlikely that this legislation will be 
held unconstitutional as not being bankruptcy law, in view of previous 
decisions on earlier amendments, and those already rendered in Cir- 
cuit Courts of Appeals on other sections of Chapter VIII. The 
desirability, however, of having permanently or even temporarily 
incorporated in our bankruptcy laws sections embodying fields as 
wide in scope as those of the present amendments may rightly be 
questioned. 

The normal result of a higher court’s indication of a defective law 
is legislative correction if the subject matter encompasses a desirable 
cause or purpose. Will the Supreme Court’s possible ruling be an- 
ticipated in the present instance of the Frazier-Lemke amendment 
by reason of the indications to be gathered from decisions of lower 
courts, from the criticisms from authoritative and general sources, 
and from the admission of the approving Executive of inherent faults 
therein? Or will the march of events up to the time when legislative 
correction becomes possible bear out the conclusion of the Governor 
of the Farm Credit Association that the extent of the emergency re- 
maining as to farm debtors is small, and so remove the subject matter 


28 For a discussion of this problem see Hook, Does the Frazier-Lemke 
Amendment Grant Relief As to Debts Secured by Liens on Exempt Property? 
(1934) 11 Am. Bx. Rev. 21. 

29 Many problems and questions relative to the Frazier-Lemke Amendment 
are discussed in the briefs of counsel for both sides in the Radford case, extracts 
from which are given in the note, Frazier-Lemke Farm Bankruptcy Act Assailed 
as Unconstitutional (1934) 11 Am. Bx. Rev. 42. 
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from the class of desirable legislation. Probably the practical utility 
of the Frazier-Lemke Act, and section 75 in its entirety, within the 
purpose and intent of the legislation as affording a means of relief 
to farm debtors and preventing occasional instances of injustice to 
worthy borrowers, will be found so small as not to merit an effort 
to recast it in a mould conformable to the general design approved 
by our court of last resort. The necessary residual emergency relief 
for farm debtors may more profitably be left to be accomplished 
through administrative channels, subject always to the broad general 
judicial protection afforded by interpretation of Constitutional re- 
strictions. Harotp B. Corwin. 


CoMPULSORY PROCESS TO THE COMPTROLLER GENERAL 


In 1921 a reorganization of the accounting facilities was effected 
and a separate department was created to care for this important 
phase of government.’ The department, thus created by the budget 
and accounting act of that year, is known as the General Accounting 
Office. At its head is found the Comptroller General. The present 
incumbent is the original appointee, Mr. J. Raymond McCarl. His 
tenure of office and duties, together with other laws relating to the 
control of public money, form title 31 of the United States Code. 
The question of compelling performance of those duties, when a dif- 
ference arises over the justness of claims against the government, 
is not provided for by the statute, and hence is a question which must 
find its answer largely from the case law. 

It is well to point out that the subject of interference with officers 
of the national government is governed by like considerations, whether 
relief be sought by way of the extraordinary legal remedy of man- 
damus or through appeal to equity for an injunction.’ 

Why should the law regarding mandatory writs vary in the case 
of the Comptroller General from that which is applicable to all other 
federal officers? It is recognized by the legal profession that such 
officers are not above the law in the discharge of their official duties 
and that to the President alone adheres the right to plead his position 
as an answer to a mandatory writ.’ The law, in the abstract, “per- 
mits the writ to issue where a mere ministerial duty is imposed upon 


1 Act of June 10, 1921, ch. 18, tit. III, 42 Srar. L. 20, 23. 

2 Louisiana v. McAdoo, 234 U. S. 621, 34 Sup. Ct. 938, 58 L. ed. 1506 (1913) ; 
Miguel v. McCarl, 291 U. S. 442, 452, 54 Sup. Ct. 465, 78 L. ed. 605 (1934). 
For facts of this case see Recent Cases, infra 104. 

8 Marbury v. Madison, 1 Cranch 137, 2 L. ed. 60 (U. S. 1803). 
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an executive officer.”* When it is attempted to apply these estab- 
lished principles to the Comptroller General, difficulty arises from 
the contention of that officer that his office is independent of the 
executive branch of the government.’ His office is said to belong 
to the Legislative branch. There are passages in the creative act 
which would seem to give some weight to these contentions.’ On 
the other hand, the accounting of the public funds, as a link in the 
chain of their management, is by its nature Administrative. It had, 
previous to the Act of 1921,° fallen in a general way under the Treas- 
ury Department, where it was carried on by the Comptroller of the 
Treasury. As a result of this uncertainty as to the legal status of 
the Comptroller General recourse must be had to the decided cases 
in an attempt to determine that status, in so far as it affects manda- 
tory or injunctive relief. 

The type of case which has most frequently reached the courts is 
that in which the Comptroller General, usually through one of the 
executive departments and a disbursing agent thereof, has asserted 
an unadjudicated set-off against a salary or compensation, to the 
payment of which the petitioner or relator is admittedly entitled. In 
a number of these cases relief was sought in the district courts, and, 
although, in all cases but one,® relief was granted,’® the decisions are 
weakened by the fact that only to the courts of the District of Co- 
lumbia has Congress given power to issue original writs of manda- 
mus to federal officers..1 There have been, however, at least two 
cases in proper courts, that is District of Columbia, in which a like 
result was reached and which are authority for the principle that the 
Comptroller General is amenable to mandamus or injunction at the 
suit of one whose salary is provided for by law and against whom 


as — v. United States, 176 U. S. 221, 20 Sup. Ct. 376, 44 L. ed. 443 

52 Comp. Gen. 784 (1923); 3 Comp. Gen. 771 (1924). 

6 WitLoucHBy, LecaL STaTus AND FUNCTIONS oF THE GENERAL ACCOUNT- 
ING OFrFicE cH. 1; Smita, GenerRAL AccounTING Orrice 75. Langeluttig, 
Legal Status of Comptroller General (1929) 23 In. L. Rev. 546. 

731 U. S. C. § 41 (1926). The General Accounting Office shall be “inde- 
pendent of the executive departments.” Note the plural of the word “depart- 
ments.” 31 U. S. C. § 44 (1926). The Comptroller General shall exercise his 
functions “without direction from any other officer” and the balances certified 
by him are “final and conclusive upon the executive branch of the government.” 

8 Act of June 10, 1921, supra note 1. 

® Hetfield v. Barber, 2 F. (2d) 723 (S. D. Calif. 1924); 4 F. (2d) 245 
(C. C. A. 9th, 1925). 

10 Mare v. Alexander ; by! v. pee, 5 F. (2d) 964 (C. C. A. Ist, wat . 
Howe v. Elliott, 300 Fed. 243 (S. D. Fila. 1924) ; Dillon v. Gross, 299 Fed. 851 
(N. D. Fla. 1924). 


11 United States v. Shurz, 102 U. S. 378, 26 + 167 (1880); Kendall v. 
United States, 12 Peters 524,9 L. ed. 1181 (U. S . 1838). 
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there is no adjudicated indebtedness to the government.12 These 
cases all involved payment of the salaries of army and naval officers. 

Another class of cases has appeared in which it is sought to com- 
pel payment of a private claim and the Comptroller General asserts 
a set-off, without contesting the claim itself. Two attempts? of 
this nature have failed on the grounds, variously stated, that the de- 
termination of the issues of law and fact involved had been confided 
by law to the accounting officers; that the judgment and discretion 
of the Comptroller General was involved; that, the Comptroller 
General having granted a hearing to the claimant, to review the 
decision in such a proceeding would be equivalent to converting the 
writ of mandamus into a writ of error; and, in the Carroll Electric 
Company case, that the claimant’s remedy was at law in the Court 
of Claims. Forcing the relator into the Court of Claims to prove an 
admitted claim hardly seems proper. Rather it is believed the Comp- 
troller General should have been required to bring suit in accordance 
with the set-off statute.’* 

The effectiveness of compulsory process against the Comptroller 
General has arisen in a third form, which brings more fully into 
light his relation to the heads of the admitted executive branches of 
the government. In McCarl v. Societa Ligure Di Armamento* the 


12 McCarl v. Pence, 57 i D 159, 18 F. (2d) 809 (1927); McCarl v. 
Cox, 56 App. D. C. 27, 8 (2d) 69 (1925). From the latter case is taken 
the following illuminating passage: “Alluding to the contention that the officer 
had mistaken his legal remedy and should have sued in the Court of Claims, the 
court [speaking through Mr. Justice Lowell in Mare v. Alexander, supra, note 
10] added: “The answer to this contention is that the Comptroller General has 
mistaken his remedy. Instead of recovering for the United States the sum deemed 
to be due by an imperial fiat—let this be done—without hearing the parties in in- 
terest, he should have instituted a suit in a court of justice. U. S. v Olmsted, 118 
Fed. 433, 55 C. C. A. 249. Doubtless it would be convenient if the matter could 
be settled by the simple process of ordering the disbursing officer to withhold 
the lieutenant’s salary—in the language of the street ‘docking his pay’; but no 
such arbitrary power has been invested in the Comptroller General by this new 
legislation. As Judge Clayton [Smith v. Jackson, 246 U. S. 388, 38 Sup. Ct. 
353, 62 L. ed. 788 (1918)] emphatically remarks: ‘There cannot be such an 
autocrat. Our government cannot be reduced to a bureauracy.’” 

13U, S. ex 4 ea Margulies & Sons, Inc. v. McCarl, 10 F. (2d) 1012 (App. 
Ss 3 im ° . ex rel. Carrol Electric Co. v. McCarl, 8 F. (2d) 910 (App. 

1431 U. S. C. § 227 (1926). This section of the Code was amended (Mar. 3, 
1933, ch. 212, tit. II, 13, 47 Srar. L. 1516) and now provides “When any final 
judgment recovered against the United States duly allowed by legal authority 
shall be presented to the Comptroller General of the United States for payment, 
and the plaintiff therein shall be — to the United States in any manner,” 
if the plaintiff will not assent to a set-off the Comptroller General shall bring 
suit, provided the debt due the United States is not already in suit. 31 U.S. C. 
Supp. VII § 227 (1933). The principal changes effected in this section by the 
amendment were to eliminate the words, “or other claim,” after the words 
“United States” in the second line of the section and to place the duty of 
coingens suit ~~ the Comptroller General, instead of upon the Secretary of 

reasury - formerly. 
1558 App. D. C. 319, %0 F. (2d) 561 (1929). 
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mandamus issued to force the defendant to certify for payment a 
voucher for refund of immigration fines, which the Secretary of the 
Interior had determined were due the plaintiff. Again, in McCarl 
v. Halstead,* payment of an award under the War Minerals Relief 
Act was ordered. The same officer as in the preceding case had 
certified the award for payment. The Comptroller General’s asserted 
right to reopen the matter to set off a subsequent claim in favor of 
the United States for income taxes was denied. The cases heretofore 
cited, do not admit of a sound rationalization of the legal status of 
the head of the General Accounting Office with ‘respect to the law 
of compulsory process to federal officers. Rather they lend them- 
selves to a categorical classification only. Also it is to be noted that 
none of them were appealed to the United States Supreme Court. 
Recently a case has reached the court of last resort on this subject, 
which, although falling short of giving the full measure of clarifica- 
tion desired, may serve to improve the situation, if one is permitted 
to draw an inference from everything there said by the court.’? 
Briefly, the facts of this case were that a voucher for retired pay 
and allowances was presented to the army disbursing officer for 
Manila by one Santos Miguel, a former enlisted man in the Philip- 
pine Scouts, who had been placed upon the retired list of the army 
by order of the Secretary of War, acting for the President.'* With- 
out making payment the disbursing officer forwarded the voucher to 
the Comptroller General through the Chief of Finance, United States 
Army, Frederick W. Coleman, with a request for an “advance deci- 
sion as to the legal authority for payment.” The Comptroller Gen- 
eral rendered an advance decision, which is provided for by law,’® 
holding that “the retirement of enlisted men of the Philippine Scouts 
is not authorized even by the remotest implication of the laws,” and 
advising the disbursing officer that he was not authorized to pay the 
voucher, which would be retained in the files of the office of the 
Comptroller General. Miguel thereupon brought this suit in the 
Supreme Court of the District of Columbia to enjoin the Comptroller 
General from interfering to prevent payment; to enjoin and com- 
mand that officer to return the voucher; and to enjoin and command 
the Chief of Finance, Coleman, to pay or cause to be paid the retired 
pay and allowances of petitioner. A decree in favor of the petitioner 
was granted by the supreme court of the District and final decree 
against both defendants followed in accordance with the prayers of 


1659 App. D. C. 395, 45 F. (2d) 665 (1930). 

17 Miguel v. McCarl, supra note 2. 

18 Act of March 2, 1907, ch. 2515, 34 Srar. L. 1217. 
19 31 U. S. C. Supp. VII § 74 (1933). 
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the bill. Appeal was taken to the Court of Appeals of the District 
of Columbia, where the entire decree was reversed.*° 

Certiorari was granted by the United States Supreme Court ** 
with the result that the decree of the District court of appeals as to 
the Comptroller General was affirmed (denying issuance of the man- 
datory writ), while, as to respondent Coleman, the decree of that 
court was reversed. The reframing of the mandatory injunction to 
Coleman,?* in a form which the court felt was better suited to the 
circumstances than that indicated by the supreme court of the Dis- 
trict, is unimportant here. It is important, however, to note that 
relief was accorded the petitioner without including the issuance of 
a writ to the Comptroller General. 

The Miguel case presents a different situation from those cases 
previously discussed. In it the Comptroller General ruled arbitrarily 
that the petitioner was not entitled to the payment of the retired pay, 
which Miguel believed had been ordered by Congress. In arriving 
at his decision it was necessary for the Comptroller General to read 
and interpret those statutes which provide the requisites to attaining 
the status of a retired enlisted man of the army.** It is unnecessary 
to review the reasoning on the law and facts by which the court con- 
cluded that the petitioner had the retired status. Suffice it to say 
that, in the opinion of the court,* “the duty of the disbursing officer 
to pay the voucher in question ‘is so plainly prescribed as to be free 
from doubt and equivalent to a positive command,’ and, therefore, 
is ‘so far ministerial that its performance may be compelled by man- 
damus.’ ” 75 

Since the court decided that the duty of payment rested upon the 
disbursing officer, what can be gleaned from the case regarding the 
light in which the Comptroller General is held by the highest court 
of the land? Immediately after its decision that the disbursing officer 
was under a ministerial duty the court adds these significant words, 


2062 App. D. C. 395, 66 F. (2d) 654 (1933). The reversal was based upon 
the grounds that the status of the petitioner was disputed in good faith on the 
merits and that neither mandamus nor injunction should issue “in a case of 
doubtful inference from statutes of uncertain meaning, for in such circum- 
stances the duty sought to be controlled is regarded as involving the character 
of judgment or discretion.” 

21200 U. S. 618, 54 Sup. Ct. 102, 78 L. ed. 89 (1933). 

22 Supra note 2, 291 U. S. 442, 456. 

23 Act of February 2, 1901, ch. 192, 36, 31 Srat. L. 748, 757; Act of March 
2, 1907, supra note 18. 

24 Supra note 2, 291 U. S. 442, 454. 


25 The court was quoting from Wilbur v. United States, 281 U. S. 206, 218, 
219, 50 Sup. Ct. 320, 74 L. ed. 809 (1930). 
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“Tt seems unecessary to add that this duty cannot be affected by a 
contrary decision of the Comptroller General.” That section of the 
United States Code,?* which provides for an advance decision, also 
provides that that decision shall govern the General Accounting Office 
when the disbursement has been made and the account reaches that 
office to be passed upon. Further, the Comptroller General’s decision 
upon the allowance of accounts within his jurisdiction is conclusive 
upon the executive branch of the Government.”* 


At that point in the opinion in the Miguel case,?* at which the ques- 
tion of compelling the Comptroller General to act, or refrain from 
acting, the court calls attention to the fact that the advance decision 
was not an affirmative act of interference on his part, but that he 
was merely complying wih the request of the disbursing officer, as 
provided for by law.”® The court finds it unnecessary to allow a 
mandatory writ to stand against the Comptroller General. Complete 
justice was effected without it. Nevertheless, it may well have been 
in the minds of the court, in writing the opinion, that the advance 
decision was governing upon the General Accounting Office after 
petitioner had received his retired pay,*° and that the Comptroller 
General’s allowance of the account, when presented to him after 
payment, would be conclusive upon the executive branch,* for it 
saw fit to suggest, indirectly, the anomalous situation which would 
result were the Comptroller General to fail to acquaint himself with 
and abide by the opinion.* 

The Miguel case, then, presents an opinion from the United States 
Supreme Court which overrules, in no uncertain language, an ad- 
vance decision of the Comptroller General. The advance decision 
required, in a sense, the construction of statutes. Once given, it 
was binding upon the office from which it issued. The plea is heard 
that the judgment and discretion of the Comptroller General will 
not be controlled by mandamus or injunctive writ. Nor will the 





26 Supra note 19. 


27U. S. ex. rel. Skinner & Eddy Corp. v. McCarl, 275 U. S. 1, 4, 5, 48 Sup. 
Ct. 12, 72 L. ed. 131 (1927). 

28 Miguel v. McCarl, supra note 2, 291 U. S. 442, 455. 

29 Supra note 19, 

30 Jd, 

31 Supra note 27. 

82 Miguel v. McCarl, supra note 2, 291 U. S. 442, 456: “But it is not to be 
supposed that, upon having his attention called to our decision, the Comptroller 


General will care to retain possession of the voucher or that he will interfere 
in any way with its payment.” 
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judgment and discretion of other officers of the national government 
be controlled.** 

It is submitted that the United States Supreme Court has gone a 
long distance towards deciding that the law regarding the amenability 
of the Comptroller General to compulsory process is governed by the 
same legal principles as have become established in the law with 
regard to those officers of the United States whose status is ad- 
mittedly Executive. W. H. Macx. 


88In discussing the rule applicable to the writ of mandamus the court in 
Miguel v. McCarl, supra note 2, 291 U. S. 442, 451, es the following pas- 
sage from Wilbur v. United States, Ad, note 25: inlandamus is employed to 
compel the performance, when refused, of a ministerial duty, this being its 
chief use. It also is employed to compel action, when refused, in matters in- 
volving judgment and discretion, but not to direct the exercise of judgment or 
discretion in a particular way nor to direct the retraction or reversal of action 
already taken in the exercise of either. 

“The duties of executive officers, such as the Secretary of the Interior, usually 
are connected with the administration of statutes which must be read and in a 
sense construed to ascertain what is required. But it does not follow that these 
administrative duties all involve judgment or discretion of the character intended 
by the rule just stated. Where the duty in a particular situation is so plainly 
prescribed as to be free from doubt and equivale mt to a positive command it is 
regarded as being so far ministerial that its performance may be compelled, 
by mandamus, unless there be provision or implication to the contrary. But 
where the duty is not thus plainly prescribed but depends upon a statute or 
statutes the construction or application of which is not free from doubt, it is 
regarded as involving the character of judgment or discretion which cannot be 
controlled by mandamus.” 
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ADMINISTRATIVE LAW—COMPTROLLER GENERAL—ManpaMus — 
InNJUNCTIVE Writ.—The petitioner, a former enlisted man in the 
Philippine Scouts who had been placed upon the retired list of the 
army by the Secretary of War, acting for the President, sought an 
injunction against the Comptroller General to prevent him from 
interfering with payment of petitioner’s retired pay and to enjoin 
and command the Comptroller General to return the voucher which 
had been forwarded by the army disbursing officer for Manila, to 
the Comptroller General, with a request for an advance decision. 
In his advance decision the Comptroller General had ruled that 
“the retirement of enlisted men of the Philippine Scouts is not 
authorized even by the remotest implication of the laws.” He had 
advised the disbursing officer that he was not authorized to pay the 
voucher, which would be retained in the files of the office of the 
Comptroller General. In the same suit petitioner sought to enjoin 
and command the Chief of Finance, United States Army, to pay 
or cause to be paid his retired pay and allowances. The Supreme 
Court of the District of Columbia granted relief in accordance with 
the petitioner’s prayers; the decree was reversed in the Court of 
Appeals of the District of Columbia, and certiorari was granted by 
the United States Supreme Court. Held, that a ministerial duty 
rested upon the disbursing officer to pay the petitioner and that a 
mandatory injunction should issue to the Chief of Finance directing 
a disposal of petitioner’s application for pay upon the merits, un- 
affected by the opinion of the Comptroller General. The effect of 
the decision of the Comptroller General was a matter purely of 
law and there was no occasion for compelling him by mandamus to 
recall his decision. In the light of the case as made a mandatory 
injunction would not lie to command a return of the voucher or to 
enjoin the Comptroller General from interfering with payment. 
Miguel v. McCarl, 291 U. S. 442, 54 Sup. Ct. 465, 78 L. ed. 605 
(1934). For a discussion of this case see Editorials, supra 97. 

O. S.C. 


ALIENS — DEPORTATION PROCEEDINGS — ADMISSION OF HEARSAY 
EvipENcE.—In a proceeding for deportation, where the alien’s visa 
had expired on July 1, 1924, an attempt was made to show that he 
had subsequently entered the United States. In proof a letter was 
introduced in evidence from the American Consul in Yugoslavia 
to the District Director of Immigration to the effect that the alien 
resided in Yugoslavia from 1920 to 1927. The source of the 
consul’s information was not revealed, nor was the letter authenti- 
cated. Held, that the letter was an official communication and ad- 
missible in evidence. U.S. ex rel Andonovitch v. Carr, 6 F. Supp. 
1021 (W. D. N. Y. 1934). 

The rule that hearsay evidence is admissible in deportation pro- 
ceedings before an immigration inspector, seems to be well settled. 
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U. S. v. Uhl, 266 Fed. 34 (C. C. A. 2d, 1920); Stbray v. U. S., 
141 C. C. A. 555, 227 Fed. 1, 7 (C. C. A. 3d, 1915); Choy Gum 
v. Backus, 139 C. C. A. 35, 223 Fed. 487 (C. C. A. 9th, 1915) ; 
Healy v. Backus, 137 C. C. A. 166, 221 Fed. 358, 364 (C. C. A. 
Mh, 1915). Some cases have gone even further, holding that none 
of the common law rules of evidence need be observed. U. S. v. 
Curran, 12 F. (2d) 636 (C. C. A. 2d, 1926). 

The only limitation on the rule apparently is that the trial must 
be fair, although summary. U.S. v. Brough, 15 F. (2d) 377 (C. 
C. A. 2d, 1920); In Re Rakics, 266 Fed. 646 (C. C. A. 2d, 1920). 
One case limited it still more by holding that the deportation must 
be based on something more than hearsay evidence; that the hearsay 
evidence must be substantiated. Whitfield v. Hanges, 222 Fed. 745 
(C. C. A. 8th, 1915). 

The evidence relied on as a basis for deportation cannot be weighed 
in habeas corpus proceedings, even though the entire basis for the 
decision was hearsay evidence. U.S. v. Uhl, supra; U. S., ex rel, 
La Reddola v. Tod, 299 Fed. 592 (C. C. A. 2d, 1924); see Tullman 
v. Tod, 294 Fed. 87 (C. C. A. 2d, 1923); U. S. v. Commissioner 
of Immigration, 3 F. (2d) 551 (C. C. A. 2d, 1924). The court 
may, however, determine on habeas corpus whether there was any 
evidence to support the commissioner’s finding. Katy v. Commis- 
sioner of Immigration, 245 Fed. 316 (C. C. A. 9th, 1917); see 
Backus v. Owe Sam Goon, 235 Fed. 847 (C. C. A. 9th, 1916). 

For a full discussion of the problem of deportation, see Van 
Vleck, Administrative Justice in the Enforcement of Quasi-Criminal 
Law (1933) 1 Geo. Wasu. L. Rev. 18; Van VLEcK, ApDMINISs- 
TRATIVE CONTROL OF ALIENS (1932). R.A. T. 


BANKRUPTCY—AGRICULTURAL COMPOSITIONS AND ExTENSIONS— 
SECURED CREDITORS — CONSTITUTIONAL Law — Due Process — 
PowER OF CoNGREsS TO ENact BANKRupPtcy Laws.—The sale of 
farm property made under foreclosure proceedings in the Maryland 
state court was ratified nisi June 19, 1934; the date for final ratifica- 
tion was to be July 19th but exceptions to the sale were filed in the 
state court on July 9th and the mortgage debtor’s petition in the 
Federal case was filed July 17th, stating the petitioner’s desire to 
effect a composition or to obtain an extension of time to pay his 
debts under section 75 of the Bankruptcy Act as amended by sub- 
section (s) approved June 28, 1934, and asking a stay of proceed- 
ings, particularly of the above foreclosure suit. An order was entered 
granting the stay unless cause shown by July 27th, and on the 27th 
the mortgagee and the purchaser under the unratified sale filed ob- 
jections, and this issue was set for hearing on September 6th. In the 
meantime the papers in the case had been referred to the conciliation 
commissioner, a schedule of debts and assets filed and amended, 
which, disregarding the mortgage property as an asset and the mort- 
gage as a liability, showed assets of about $2,650 and liabilities of 
about $24,000. It also appeared that the property was sold at the 
foreclosure sale for $21,500, an amount approximately sufficient to 
pay the principal and interest of the mortgage and expenses of the 
sale. At the hearing on September 6th the debtor filed an amended 
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petition stating that he had failed to obtain the acceptance of a ma- 
jority of his creditors and asked to be adjudged a bankrupt under 
subsection (s), to have his property appraised, his exemptions set 
aside, to be allowed to retain possession of all the remainder of his 
property and purchase the same under the terms of the subsection, 
and prayed a permanent stay of the foreclosure proceedings. The 
mortgage creditor and the purchasers under the sale opposed the 
application for the stay. The issue of the constitutionality of the act 
was raised at the hearing stage of the proceedings by the debtor 
formally stating that the election to purchase given him by the Act 
would be made, and by counsel for the mortgagee that it did and 
would object and not consent to the purchase. Subsection (s), 
added to section 75 of the Bankruptcy Act by the Frazier-Lemke 
Bill, provides for an appraisal of the property, setting aside of ex- 
emptions, for retention of possession by the debtor and purchase 
under a six-year time payment plan. Subdivision (7) provides that, 
if a secured creditor objects to the sale, the court is to set aside the 
debtor’s exemptions, stay all proceedings for five years, permit the 
debtor to retain possession on payment of rent, with the privilege of 
purchasing the property by payment of the appraised price up to the 
end of the five years. This subdivision contains a reappraisal pro- 
vision, and also provides that upon payment of one appraised price, 
the court is to turn over full possession and title to the debtor. 
Held, that the provisions of subsection (s) are not clearly insuffi- 
ciently germane to the subject of bankruptcy to be outside the proper 
limits of the constitutional power of Congress to enact bankruptcy 
laws, and, that subsection (s) (7) makes substantial changes in the 
rights of the mortgagee through the five-year moratory provision, the 
reduction of the mortgage debt by appraisal, the failure to provide 
for a deficiency claim, and the possibility of a six months’ moratorium 
without any compensation, which changes are material and prejudicial 
to the mortgagee so that not only his remedies but also his substan- 
tial rights are impaired, and, therefore, subsection (s) (7) is uncon- 
stitutional in so far as it applies to the mortgage creditors of farm 
property. In re Bradford, 7 F. Supp. 665 (Md. 1934). 

For further treatment of this case and of the Frazier-Lemeke Act, 
see note, supra (1934) 3 Geo. Wasu. L. Rev. 86. 

It is a rather curious coincidence that the above case of William 
W. Bradford, Jr., the first case reported in which the constitutionality 
of the Frazier-Lemke Act was passed upon, should be followed by 
the case of William W. Radford, Sr., not yet reported, but heard in 
the District Court at Louisville, Ky., on August 25, 1934, involving 
the identical question. A forecast of the decision may possibly be 
gathered from the extract from Judge Dawson’s remarks from the 
bench at that hearing: “This Act, on its face and unless further 
explained, is in my opinion unconscionable and unconstitutional,” 
Judge Dawson declared, “and if it is held constitutional, to my mind 
there isn’t any use having any property rights in America. You 
don’t have to argue any further, Mr. Tarrant. I want some one to 
defend this Act now. I am interested particularly in the two ques- 
tions; first, is it a bankrupt act at all, and second, did Congress have 
power to pass it?” Note (1934) 11 Am. Bx. Rev. 42. H. B.C. 
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BanKRuUPTCcY—Loss oF FuTurRE RENTS AS A PROVABLE CLAIM.— 
Plaintiffs, as lessors, attempt to prove in bankruptcy for loss of 
rents payable in the future, where the claim is founded on the 
bankrupt corporation’s covenant to pay rent and in the alternative, 
on breach of a covenant, in the event of bankruptcy, to indemnify 
the lessor for loss of rents during the remainder of the term. Held, 
That such a claim for future rents is not a provable claim in bank- 
ruptcy, nor can the covenants appearing in the leases be made the 
basis of a proof of debt against the estate. Manhattan Properties, 
Inc. v. Irving Trust Co., and Brown v. Same, 291 U. S. 320, 54 
Sup. Ct. 385, 78 L. ed. 457 (Adv. op.) (1934). 

The cases involve two important questions on future rents: 
Whether such claims are provable under the Bankruptcy Act of July 
1, 1898, 30 Strat. L. 544, c. 541, as amended prior to 1933; and, 
if not, whether the amendment of March 3, 1933, Act of March 
3, 1933, 47 Strat. L. 1467, makes such claims provable. 

As to the first question there has been no authoritative decision 
by the Supreme Court of the United States, and the law in the 
various Federal circuits has not been uniform. Prior to the Act 
of 1898 the courts had uniformly held that claims for future rent 
or for damages for breach of covenant to pay rent were not prov- 
able. Ex parte Houghton, Fed. Cas. 6725 (Mass. 1871); Ex parte 
Lake, Fed. Cas. 7991 (Mass. 1877); In re Croney, Fed. Cas. 3411 
(S. D. 1875); In re Commercial Bulletin Co., Fed. Cas. 3060 
(La. 1876); In re May, Fed Cas. 9325 (S. D. 1874); In re 
Hufnagel, Fed. Cas. 6837 (Mich. 1875); Bailey v. Loeb, Fed. Cas. 
739 (Ala. 1875). Soon after the Act of July 1, 1898, was passed, 
several Federal Courts were called upon to decide the question and 
they uniformly held that such claims were not provable under Sec- 
tion 63. Jn re Ells, 98 Fed. 967 (Mass. 1900); Jn re Mahler, 105 
Fed. 428 (Mich. 1900); Atkins v. Wilcox, 105 Fed. 595 (C. C. A. 
5th, 1900). Since 1900, the Circuit Courts of Appeal in six circuits, 
and the District Courts in another, have agreed with these early 
decisions. Slocum v. Soliday, 183 Fed. 410 (C. C. A. Ist, 1910) ; 
McDonnell v. Woods, 298 Fed. 434 (C. C. A. Ist, 1924); In re 
Roth and Appel, 181 Fed. 667 (C. C. A. 2d, 1910), annotated 31 
L. R. A. (N. S.) 270; In re Mullings Clothing Co. 238 Fed. 58 
(C. C. A. 2d, 1916); In re Metropolitan Chain Stores, Inc., 66 F. 
(2d) 482 (C. C. A. 2d, 1933); Trust Co. of Georgia v. Whitehall 
Holding Co., 53 F. (2d) 635 (C. C. A. 5th, 1931); Orr v. Neilly, 
67 F. (2d) 423 (C. C. A. 5th, 1933); Wells v. Twenty-first Street 
Realty Co. 12 F. (2d) 237 (C. C. A. 6th, 1926) ; Britton v. Western 
Iowa Co. 9 F. (2d) 488 (C. C. A. 8th, 1925); Colmam Co. v. 
Withoft, 195 Fed. 250 (C. C. A. 9th, 1912); Bray v. Cobb, 100 
Fed. 270 (N. C. 1900); In re Hook, 25 F. (2d) 498 (Md. 1928). 
Cf. (1934) 18 Minn. L. Rev. 872. 

The decisions in the third circuit depend on a special form of 
lease which takes advantage of local statutes, and while they establish 
a rule differing from that above they are not inconsistent with it. 
See Wilson v. Pennsylvania Trust Co., 114 Fed. 742 (C. C. A. 
3d, 1902) ; South Side Trust Co. v. Watson, 200 Fed. 50 (C. C. A. 
3d, 1912); In re H. M. Lasker Co., 251 Fed. 53 (C. C. A. 3d, 
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1918); Rosenblum v. Uber, 256 Fed. 584 (C. C. A. 3d, 1919). 
The Court of Appeals in the Seventh Circuit has held that loss 
of future rents may be proved. In re Chakos, 24 F. (2d) 482 
(C. C. A. 7th, 1928). 

While the Supreme Court of the United States never before has 
had the exact question presentéd to it for decision, it has cited with 
approval the majority of decisions of the lower Federal courts, hold- 
ing that future rents are not provable claims. See Central Trust Co. 
v. Chicago Auditorium Assn., 240 U. S. 581, 36 Sup. Ct. 412, 60 
L. ed. 811 (1915); Wm. Filene’s Sons Co. v. Weed, 245 OU. S. 
597, 38 Sup. Ct. 211, 62 L. ed. 497 (1918); Gardiner v. Butler 
& Co., 245 U. S. 603, 38 Sup. Ct. 214, 62 L. ed. 505 (1918) ; 
Cf. Maynard v. Ellkiott, 283 U. S. 273, 51 Sup. Ct. 390, 75 L. ed. 
1028 (1930). 

Leading text writers also agree with the majority view. See 2 
Cottier, Bankruptcy, (13th ed. 1923) 1422; 2 Remincron, 
—_— 789, 793; 1 LovELAND, BanKRupTcy (4th ed., 1912) 

13. 

From 1898 to 1932 the Bankruptcy Act was amended seven times 
and this section was not altered. Acts of Feb. 5, 1903, c. 487, 32 
Strat. L. 797; June 15, 1906, c. 3333, 34 Stat. L. 267; June 25, 
1910, c. 412, 36 Star. L. 838; March 2, 1917, c. 153, 39 Strat. L. 
999; Jan. 7, 1922, c. 22, 42 Strat. L. 354; May 27, 1926, c. 406, 
44 Srat. L. 662; Feb. 11, 1932, c. 38, 47 Strat. L. 47. This 
indicates that Congress approved of the view adopted by the courts. 

Petitioner contended that the Amendments of 1933, supra, have 
changed this rule. The last clause of Section 74 (a) provides that 
“a claim for future rents shall constitute a provable debt and shall 
be liquidated under Section 63 (b) of this Act.” Sections 73 to 
76 inclusive apply only to individuals, and it is very improbable that 
if the quoted sentence had been intended to amend Section 63 (a) 
it would have been placed in context dealing with novel procedure 
authorized by the new sections. The discussion in the Senate also 
indicates that it was not the intention of the Senate to alter Section 
63 (a). Cone. Rec., SENATE, Feb. 24, 1933, pp. 5058-9; Feb. 
27, 1933, p. 5278. 

In a brief consideration it was held that the claims under the 
indemnity covenants were not provable debts in bankruptcy because 
they did not arise until after the inception of the bankruptcy pro- 
ceedings. The lessor alone had the option of terminating the lease, 
and the covenants were not the equivalent of agreements that bank- 
ruptcy should be a breach of the lease and the damages be measured 
by the rent to fall due in the future. 

In the recent bankruptcy of larger chain stores the claims for 
future rents were often much greater than the combined claims for 
merchandise, money lent, etc. See (1934) 1 U. S. Law. WeEx 404. 
Had the decision turned the other way a burden might have been 
placed on the small owner who leased his property to the chain 
stores in a period of high prices and accepted a rate lower than 
market because of the long period of the lease. In many instances 
at the present time it would be desirable for the chain stores to 
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obtain lower rents by resorting to bankruptcy if they could be re- 
leased from future rents thereby. Sections 74 and 75 of the Amend- 
ment of March 3, 1933, in applying only to individuals, was de- 
signed to relieve the small business man and the tenant farmer who 
would be under a burden which might prevent his recovery if he 
could not be released from future rents under his leases. The 
decision in this case does not in any way prevent that measure from 
having its desired result since petitioner in this case was a corpora- 
tion. For status of claims for future rents in corporate reorgani- 
zations under the recent amendments, see § 77 et seq. of the amend- 
ments of 1933 and 1934. H. L. R. 


Conriict oF Laws—Futt FairH AND CrEDIT—PARENT AND 
CHILD.—By guardian ad litem, a minor child, domiciled in South 
Carolina, there sought to compel her father, a resident of Georgia, to 
provide for her education and maintenance. Jurisdiction was first 
obtained by attachment of the defendant’s property in South Carolina 
and later he was served personally within the state. The defendant 
then pleaded in bar of the action a satisfied Georgia judgment in a suit 
for divorce brought by him against the plaintiff’s mother wherein as 
permitted by Georgia law (Georgia Civil Code (1910) secs. 2981, 
2982) the court included a final provision for the education and 
maintenance of the plaintiff. South Carolina denied that the Georgia 
judgment determined the power of South Carolina to require the de- 
fendant to support in that state the plaintiff who had exhausted the 
provision made by the defendant, and ordered additional payment 
from the defendant’s property therein. Upon issuance of a Writ of 
Certiorari to the Supreme Court of South Carolina the case was re- 
moved to the Supreme Court of the United States. Held, That by 
Georgia legislation and decisions the judgment is res adjudicata of 
the question of the defendant’s obligation to the plaintiff and, con- 
sequently, is entitled to full faith and credit in an action against the 
nonresident defendant. Yarborough v. Yarborough, 290 U. S. 202, 
54 Sup. Ct. 181, 78 L. ed. (Adv. Op.) 172 (1933). 

The issue does not go to the jurisdiction of the Georgia court over 
the subject matter or parties at the time of the judgment but to the 
force to be accorded that judgment as against the domestic interest of 
South Carolina in the welfare of the minor which was acquired sub- 
sequently by reason of change of domicile. The dissenting opinion of 
Mr. Justice Stone (Mr. Justice Cardozo concurring) is based on the 
theory that this case falls between the two extremes of cases which 
must be given full faith and credit and those which need not be recog- 
nized under the due process clause of the Federal Constitution. His 
conclusion is that the case falls more properly toward the latter cases. 

Foreign judgments for penalties need not be enforced. Wisconsin 
v. Pelican Ins. Co., 127 U. S. 265, 8 Sup. Ct. 1370, 32 L. ed. 239 
(1888) ; Finney v. Guy, 189 U. S. 335, 23 Sup. Ct. 558, 47 L. ed. 839 
(1903) ; see Huntington v. Attrill, 146 U. S. 657, 13 Sup. Ct. 224, 
36 L. ed. 1123 (1892). Establishment by one state of the right of an 
adopted child to inherit from his foster parents is not binding upon 
another state as to the child’s right to inherit land located there. See 

8 
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Hood v. McGhee, 237 U. S. 611, 35 Sup. Ct. 718, 59 L. ed. 1144 
(1915) ; Olmstead v. Olmstead, 216 U. S. 386, 30 Sup. Ct. 292, 54 
L. ed. 530 (1910). A state may refuse to open its courts to legis- 
lation of foreign matters wherein foreign corporations are the parties 
even though the case has been merged into a judgment. Anglo-Amer- 
ican Provision Co. v. Davis Provision Co., 191 U. S. 373, 24 Sup. Ct. 
92, 48 L. ed. 225 (1903); cf. Kenney v. Supreme Lodge of Moose, 
252 U. S. 411, 40 Sup. Ct. 371, 64 L. ed. 638 (1920). Foreign ali- 
mentation claims need not be enforced unless they have accrued and 
are unalterable. Mayer v. Mayer, 154 Mich. 386, 117 N. W. 890 
(1908) ; cf. Sistare v. Sistare, 218 U. S. 1, 30 Sup. Ct. 682, 54 L. ed. 
905 (1909); Lynde v. Lynde, 181 U. S. 183, 21 Sup. Ct. 555, 45 
L. ed. 810 (1901). Nor must a state recognize the inclusion in a 
foreign divorce decree of a provision against remarriage. Succession 
of Hernandez, 46 La. App. 962, 15 So. 461 (1894) ; State v. Shattuck, 
69 Vt. 403, 38 Atl. 81 (1897); In Re Estate of Ommang, 183 Minn. 
92, 235 N. W. 529 (1931); Bauer v. Abrahams, 73 Col. 509, 216 
Pac. 259 (1923); Dudley v. Dudley, 151 Iowa 142, 130 N. W. 785 
(1911). 

On the other hand, the problem of delineating the sphere of the 
legitimate interests of a state also arises under the due process clause. 
A state may not control extraterritorial contracts by means of taxa- 
tion. New York Life Ins. Co. v. Head, 234 U. S. 149, 34 Sup. Ct. 879, 
58 L. ed. 1259 (1914). Nor may a state abrogate by its laws rights 
of parties beyond its borders which have no relation to anything done 
or to be done within it. Allgeyer v. Louisiana, 165 U. S. 578, 17 Sup. 
Ct. 427, 41 L. ed. 832 (1897). 

These cases, however, involve crystallized rights and not current 
incidents of an existing status that are peculiarly within a state’s area 
of power because of domicile. The treatment of questions of custody, 
which involves an incident of the same or an equivalent status as the 
present case, presents the best parallel since in those cases the para- 
mountcy of the welfare of the child as well as the duty of the state of 
domicile toward a minor is recognized. Seeley v. Seeley, 30 App. D. C. 
191 (1907); cf. Ex Parte Alderman, 157 N. C. 507, 73 S. E. 126 
(1911). Where custody is awarded to the mother, hers is the domi- 
cile of the minor child. Hicks v. Fox, 81 Minn. 197, 83 N. W. 538 
(1900). That the state of the forum may lose jurisdiction is shown 
by the fact that where custody is given to the father and he later 
changes his domicile, subsequent temporary sojourn in the states of 
the forum gives no jurisdiction to entertain a motion by the mother. 
Lanning v. Gregory, 100 Tex. 310, 99 S. W. 542 (1907). Some 
courts go so far as to say that a foreign custody decree has no extra- 
territorial effect, founding this conclusion on the interest of the state 
of the domicile. Ex. Parte Alderman, supra. 

The courts, in dealing with custody cases, recognize the change of 
interest after an award in one state, and they require that a prior 
decree be given full faith and credit in the state of present domicile 
only when circumstances since that time remain unaltered. Wéilson v. 
Elhott, 96 Tex. 472, 73 S. W. 946 (1903); Mylius v. Cargill, 19 N. 
Mex. 278, 142 Pac. 918 (1914); Heavrin v. Spicer, 49 App. D. C. 
337, 265 Fed. 977 (1920); Averbuch v. Averbuch, 80 Wash. 257, 
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141 Pac. 701 (1914) ; see Milner v. Gatlin, 139 Ga. 109, 76 S. E. 860 
1912); Slack v. Perrine, 9 App. D. C. 128 (1896); cf. Bates v. 
Bodie, 245 U. S. 520, 38 Sup. Ct. 182, 62 L. ed. 444 (1918). There 
seems to be no compelling reason why the same rules should not apply 
to maintenance decrees. The guardianship and responsibility of the 
state are the same. When a divorce decree is silent upon the matter 
of support of children, the decree fails to affect the liability of either 
parent. Stanto v. Wilson’s Executors, 3 Day 37, 3 Am. Dec. 255 
(Conn. 1808); Cowls v. Cowls, 3 Gilman 435, 44 Am. Dec. 708 
(Ill. 1846) ; Gilley v. Gilley, 79 Me. 292, 9 Atl. 623 (1887); Pretz- 
inger v. Pretzinger, 45 Ohio St. 452, 15 N. E. 471 (1887); Buck- 
minster v. Buckminster, 38 Vt. 248, 88 Am. Dec. 652 (1865); Zilley 
v. Dunwiddie, 98 Wisc. 428, 74 N. W. 126 (1898). The same result 
follows when the decree includes an award of custody. Spencer v. 
Spencer, 97 Minn. 56, 105 N. W. 483 (1906); Pretzinger v. Pretz- 
inger, supra; Evans v. Evans, 125 Tenn. 112, 140 S. W. 745 (1911). 
More important is the general rule of domestic policy that a prior 
provision does not prevent a modification as the changing needs of 
the child and the changing financial ability of the parent permits. 
Wilson v. Elliott, supra; Buckminster v. Buckminster, supra; see 
Slack v. Perrine, supra. 

Paramountcy of the public interest of the domicile has been recog- 
nized as well in the attachment of criminal liability to nonsupport of 
a minor by a nonresident father. It is worth noting, too, that the 
subsequent common domicile of divorced parents decides their obli- 
gations to support when the foreign divorce decree is silent upon the 
subject but supplementary proceedings are still available. See Con- 
FLICT OF LAws RESTATEMENT (Am. L. Inst. 1934) §§ 146 and 148. 

In the light of the established rules in the allied field of custody, the 
decision in the principal case can hardly be taken to hold that in all 
cases where there has been a prior maintenance decree that decree 
shall be a permanent conclusive determination which is binding upon 
all courts regardless of the circumstances. Rather, the decision should 
be taken to mean that due consideration must be given to that judg- 
ment and, in the absence of a change of conditions or a showing that 
a further decree is necessary in the cause of justice, the prior judgment 
must stand. The linking of finality of foreign alimentation claims 
with finality of parental obligations to support, as is done by the ma- 
jority, offers a mechanical solution to the problem of the instant case. 
A policy of convenience, in divorce and alimony cases, and the re- 
maining interest of the decreeing state point to that state as the 
proper one to determine matters pertaining thereto. The status of 
parent and child, however, continues and the immediate domestic issue 
of the obligation of support would seem to follow the child, not the 
parent. On the other hand, the decision favors predictability and 
protects a settlement which the parties intended to be final. 

A. H. S. ann W. E. M. 


CoNSTITUTIONAL LAw—DvrE Procktss—MorrTcacrEs—IRREGULAR 
FORECLOSURE PROCEEDINGS—LACHES—VALIDITY OF LIMITATION ON 
RicHT oF Mortcacor To Have DEFECTIVE FoRECLOSURE SET ASIDE. 
—A Minnesota Statute provides: “No such sale (mortgage fore- 
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closure) shall be held invalid or be set aside by reason of any defect in 
the notice thereof, or in the publication or service of such notice, or 
in the proceedings of the officer making the sale, unless the action in 
which the validity of such sale is called in question be commenced, or 
the defense alleging its invalidity be interposed, with reasonable dili- 
gence, and not later than five years after the date of such sale.” 2 
Minn. Strat. (Mason 1927) § 9623. In an action of ejectment plain- 
tiff claimed title, under a sheriff’s certificate of sale, to premises oc- 
cupied by defendants. Plaintiff held a mortgage upon the premises 
and attempted to foreclose by advertisement, but defendants were not 
served with proper statutory notice of foreclosure. The premises had 
remained continuously in the possession of the mortgagor and the 
defendants, who claimed the property directly under the mortgagor. 
The trial court held that the failure properly to serve a notice of fore- 
closure on defendants rendered the foreclosure proceedings invalid 
and that the statute quoted above had no application to this case, being 
unconstitutional as against one in continuous possession of the mort- 
gaged land. Plaintiff appealed from the judgment for defendants. 


Held, That the statute is unconstitutional in so far as it requires one 
rightfully in possession of land, not a stranger to the title or claiming 
adversely to the record owner, to bring an action within a specified 
time to declare invalid a mortgage foreclosure proceeding. Hammond 
v. Hatfield, 256 N. W. 94 (Minn. 1934). 


It is a well settled rule of law that a mortgagor, upon obtaining 
knowledge of irregularities in a foreclosure sale, must promptly take 
steps to have it set aside, or a ratification by him will be implied. Mar- 
tin v. Gray, 142 U. S. 236, 12 Sup. Ct. 186, 35 L. ed. 997 (1891); 
Hamilton v. Lubukee, 51 Ill. 245 (1869); Mitchell v. Ringle, 151 
Ind. 16, 50 N. E. 30 (1898) ; Southard v. Perry, 21 Ia. 488 (1886) ; 
Baker v. Cunningham, 162 Mo. 134, 62 S. W. 445 (1901); Note 
(1890) 10 L. R. A. 507, 511. Though the mortgagor has the right to 
disaffirm a sale defectively executed under a power contained in a 
mortgage or trust deed, he may, by laches, cure the defect and render 
the sale valid. If a sale under a power is voidable, for some irregu- 
larity, such as want of sufficient or proper notice, the mortgagor must 
institute proceedings for avoidance within apt and reasonable time, or 
his laches will bar him from relief. Markey v. Langley, 92 U. S. 142, 
23 L. ed. 701 (1875) ; Benham v. Rowe, 2 Cal. 387 (1852); Jung- 
kunz v. Comonow, 43 N. D. 212, 174 N. W. 68 (1919); see also 
Rogers v. Barnes, 169 Mass. 179, 47 N. E. 602 (1897). Where the 
mortgagee has been in possession under a void foreclosure sale, the 
decisions have generally been that he may retain possession, if the 
debt remains unpaid. Haggart v. Wilczinski, 143 Fed. 22 (C. C. A. 
5th, 1906) ; Gravelle v. Canadian & American Mortgage & Trust Co., 
42 Wash. 457, 85 Pac. 36 (1906) ; Note (1910) 40 L. R. A. 840, 843; 
cf. Daniel v. Gardner, 71 Ark. 484, 76 S. W. 1063 (1903) ; Glover v. 
Cox, 130 Ga. 476, 61 S. E. 12 (1908); Boschker v. Van Beek, 19 
N. D. 104, 122 N. W. 338 (1909); Schriver v. Schriver, 86 N. Y. 
575 (1881) ; Whitney v. Krapf, 8 Tex. Cir. App. 304, 27 S. W. 843 
(1894). In Minnesota the rule is established that failure to make the 
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required service renders the sale void. Herbert v. Turgeon, 84 Minn. 
34, 86 N. W. 757 (1901); Morey v. City of Duluth, 69 Minn. 5, 71 
N. W. 694 (1897). Where the right of action is barred by a statute 
of limitations, ejectment cannot be maintained by a mortgagor against 
a mortgagee in possession of land under invalid foreclosure pro- 
ceedings. Risch v. Jensen, 92 Minn. 107, 99 N. W. 628 (1904); 
Nash v. Northwest Land Co., 15 N. D. 566, 108 N. W. 792 (1906) ; 
Mansfield, Sizer & Gardner v. Smith, 16 P. (2d) 1066 (1932). Simi- 
larly, a mortgagor may be barred by laches. Jackson v. Becktold Print- 
ing and Book Manufacturing Co., 86 Ark. 591, 112 S. W. 161 (1908) ; 
Mahaffy v. Faris, 144 Ia, 220, 122 N. W. 934 (1909) ; Clute v. Clute, 
197 N. Y. 439, 90 N. E. 988 (1910). 

The original Minnesota statute, of which the law involved in the 
case under discussion is an outgrowth, was passed by the Minnesota 
Legislature in 1883 and was upheld in Russell v. Akeley Lumber Co., 
48 N. W. 3 (1891) and Rogers v. Benton, 39 Minn. 39, 38 N. W. 765 
(1888). In these cases it is to be noted that the mortgagor was not in 
possession. In Russell v. Akeley Lumber Co., supra, the court points 
out that its decision does not include a situation with the mortgagor 
in possession which would come under the doctrine of Baker v. Kelley, 
11 Minn. 480 (1865). There the court held that the provision of a 
statute, whereby a party shall be barred of his rights in property unless 
he bring action within one year to test the validity of a tax sale, is 
unconstitutional. It is a well recognized doctrine that laches will not 
be imputed nor will a statute of limitations run against one in pos- 
session of real estate. Staples v. Barret, 214 Ala. 680, 108 So. 742 
(1926) ; Bergen v. Johnson, 21 Id. 619, 123 Pac. 484 (1912) ; Parker 
v. Shannon, 137 Ill. 376, 27 N. E. 525 (1891); Whitsitt v. Presby- 
terian Church, 110 Ill. 125 (1884); Mills v. Lockwood, 42 Ill. 111 
(1866) ; Wilson v. Byers, 77 Ill. 76 (1875). 

In the instant case the court adheres to this doctrine and cites in its 
opinion, 2 Cooley, ConstitruTIONAL Limitations (8th Ed.) 763, 
quoting therefrom as follows: “ one who is himself in the legal 
enjoyment of his property cannot have his rights therein forfeited to 
another, for failure to bring suit against that other within a time speci- 
fied to test the validity of a claim which the latter asserts, but takes 
no steps toenforce. It has consequently been held that a statute which, 
after a lapse of five years, makes a recorded deed purporting to be 
executed under a statutory power conclusive evidence of good title, 
could not be valid as a limitation law against the original owner in 
possession of the land. Limitation laws cannot compel a resort to 
legal proceedings by one who is already in the complete enjoyment 
of all he claims.”” The case of Sanborn v. Petter, 35 Minn. 449, 29 
N. W. 64 (1886) is given as direct authority, by the court, for the 
holding in the subject case. 

A close analogy is found in cases where land has been sold for taxes 
and the owner has remained in possession. In Buty v. Goldfinch, 74 
Wash. 532, 133 Pac. 1057 (1913) the court ruled that a statute limit- 
ing the time in which actions to attack tax deeds must be brought does 
not apply to prevent an owner in possession from setting up the in- 
validity of a tax deed for lack of jurisdiction. Stoudenmire v. Brown, 
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48 Ala. 699 (1872); Taylor v. Miles, 5 Kan. 302 (1870); Smith v. 
Sherry, 54 Wis. 114, 11 N. W. 465 (1882). In Groesbeck v. Seeley, 
13 Mich. 329 (1865), a tax deed case, the court said “a party who is 
in the enjoyment of his rights cannot be compelled to take measures 
against an adverse claimant, and a law taking away the rights of a 
party in such cases is an unlawful confiscation, and in no sense a 
limitation law.” in Do 


CONSTITUTIONAL LAW—FULL FaiTH AND CrEDIT—CONFLICT OF 
Laws—WorRKMEN’S COMPENSATION STATUTES—ONE STATE NOT 
Bounp To Enrorce Acts oF ANOTHER.—A nonresident contracted 
in California to work in Alaska during the salmon harvesting season, 
the employer agreeing to furnish transportation to and from the 
field of labor. The contract provided that both were to be bound by 
the Alaska Workmen’s Compensation Act, which, by its own terms, 
could not be applied outside Alaska. The employee, injured in 
Alaska, returned to California and was awarded damages by the 
California Industrial Commission under the compulsory state Work- 
men’s Compensation Act. This Act gave the commission jurisdiction 
over parties to any contract of employment made in the state, irre- 
spective of where the injury occurred. Held, (1) That a refusal by 
California to apply the Alaska Statute was not a denial of full faith 
and credit to the Alaska Act; (2) that jurisdiction by California 
over acts done in Alaska arises from the employment relationship, 
and parties cannot by their agreement alter the law-imposed rights 
and duties incident to the status. Award affirmed. Alaska Packers’ 
Association v. Industrial Accident Commission, 34 P. (2d) 716 
(Calif. 1934). 

The United States Constitution provides that “full faith and credit 
shall be given in each state to the public acts, records and judicial 
proceedings of every other state.” Section 1, Art. 4. A Connecticut 
court has said that the only actions to secure compensation under a 
foreign statute which they could not enforce were those “where the 
right and remedy are so united that the right cannot be enforced 
except in the manner and before the tribunal designated in the Act.” 
Douthwright v. Champlin, 91 Conn. 524, 100 Atl. 97 (1917). In 
that case, however, Connecticut refused to apply the Massachusetts 
Act. The right and remedy were held so united that only a tribunal 
in Massachusetts could enforce the Act. This seems to be the atti- 
tude taken by each state. See Kennerson v. Thames Towboat Co., 89 
Conn. 367, 94 Atl. 372 (1916); In re Gould, 215 Mass. 480, 102 
N. E. 693 (1913); Barnhart v. American Concrete Steel Co. 227 
N. Y. 531, 125 N. E. 675 (1920); North Alaska Salmon Co. v. 
Pillsbury, 174 Calif. 1, 162 Pac. 93 (1917). A state with a com- 
pensation Act applicable to the case seems never to have enforced 
the Act of a sister state, even though the latter Act could have been 
applied had action been brought in the sister state. The California 
court followed this precedent in refusing to apply the Alaska Act, 
and it is submitted that California would have applied its own Act 
in this case, even if the Alaska Act had not been limited by its own 
terms to Alaska. 
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There is a leaning, both under compulsory and optional or elective 
compensation acts (under which the parties may agree to be bound 
by the common law of torts rather than by the statute), to apply the 
law of the state where the injured person was hired. Hopkins v. 
Matchless Metal Polish Co., 121 Atl. 828 (Conn. 1923); Bradford 
Electric Light Company v. Clapper, 286 U. S. 145, 52 Sup. Ct. 57, 
76 L. ed. 1026 (1932). If, however, the act of the state of contract 
has been construed to have no extra-territorial effect and suit is 
brought in the state of injury, the courts have applied the act of the 
latter. Douthwright v. Champlin, supra. See also discussion in 
(1924) 37 Harv. L. Rev., 375. New York has even allowed recovery 
under its own act on a contract made in the state after the injured 
person had brought suit and recovered in New Jersey, the state of 
injury. Gilbert v. Des Lauriers Column Mould Co., 180 App. Div. 
59, 167 N. Y. Supp. 274 (1917). There, however, the amount re- 
ceived in the first action was deducted from the final award. 

Two main theories have been advanced as to why the legislation 
of the state of contract should apply when an action is brought within 
the state even though the accident occurred in another jurisdiction. 
One is that the rights and duties incident to the relationship are con- 
tractual, and that the parties incorporate the provisions of the statute 
into their contract. Post v. Burger, 216 N. Y. 544, 111 N. E. 350 
(1916). This seems to substitute for territorial jurisdiction a sort 
of personal jurisdiction—that the employee gets his law in one state 
and carries it with him wherever he goes, which could not be held 
sound. See discussion in (1918) 31 Harv. L. Rev. 619. In the 
principal case difficulty arises in applying the contractual theory in 
that the parties specifically have contracted to be bound by the Act 
of Alaska. How then can they be said to have incorporated the 
California Act into their agreement? 

The court in the principal case rejects the contractual theory, en- 
dorsing the second proposition: that rights and duties are statutory, 
arising from the very existence of the employer-employee relation- 
ship. This theory was approved by the Supreme Court of the United 
States in 1932. Bradford Electric Light Company v. Clapper, supra. 
In that case, the Act of the state of employment was given effect, not 
on the ground that it gave extraterritorial jurisdiction over acts in 
the state of injury, or on the ground that it became a part of the con- 
tract, but because the parties “by their conduct have subjected (them- 
selves) to certain obligations arising under the law” of the state in 
which the contract was made. 

Had the principal case involved a contract only, the provisions 
agreed upon by the parties might well have been enforced. There 
was, however, an employer-employee relationship; the rights and 
duties of which were established by law, and could not be modified 
by mutual agreement of the parties. W. C. W. 


CONSTITUTIONAL LAW — INTERSTATE COMMERCE — Duk PROCESS 
oF LAW—VALIDITY OF THE FEDERAL RAILROAD RETIREMENT Act. 
—One of the important legislative enactments in the social-economic 
field under the “New Deal” was the Railroad Retirement Act, 48 
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Stat. L. 1283 (1934). The act required the carriers subject to the 
Interstate Commerce Act and each person in their employment to 
contribute to a fund from which annuities were to be paid to em- 
ployees who reached 65 years of age, became disabled, or completed 
30 years of service with the carriers. The amounts of the annuities 
were to be based on a graduated scale depending on the rate of com- 
pensation while employed, the age when retired, and the total years 
of service with any carrier, including employment prior to the enact- 
ment of the statute. Some 137 different companies brought an equity 
suit for an injunction to restrain the Railroad Retirement Board from 
enforcing the act and particularly the requirement that contributions 
to the fund should be made by the carriers beginning November 1, 
1934. Held, that the act is unconstitutional because (a) it exceeds the 
regulatory authority of Congress under the “Interstate Commerce 
Clause” of the Constitution in making no distinction between those 
engaged in interstate commerce and those not so engaged; (b) there 
is no reasonable relation between the regulation of interstate com- 
merce and giving the benefits of the act to those persons who had been 
employed by the carriers within a year of the act but who were 
not so employed now and possibly might not be so employed again; 
and (c) it is taking the property of the carriers without due process 
of law to require them to contribute to the payment of “annuities 
based on services long since completed and fully paid for.” The 
Alton Railroad Co. v. The Railroad Retirement Board, Supreme 
Court of the District of Columbia, October 24, 1934 (for a full 
report of the text of the opinion see The New York Times for 
October 25, 1934, page C 41). 

It was conceded that the only constitutional authority for Con- 
gress to pass this act was the Commerce Clause of the Constitution. 
The court felt that the act exceeded the authority of Congress to 
regulate interstate commerce in bringing under its provisions (1) 
carriers operating wholly intrastate; (2) employees of carriers “who 
are not in any real sense engaged in interstate commerce” but who 
are engaged in work in connection with property the Interstate Com- 
merce Commission has classified as noncarrier; and (3) those 
employees of interstate carriers who are engaged in purely intrastate 
commerce. 

The laws of Congress regulating interstate commerce have been 
upheld in their application to carriers operating wholly intrastate 
in situations where uncontrolled intrastate operations would or could 
defeat the effectiveness of the interstate commerce regulation at- 
tempted. The Daniel Ball, 77 U. S. 557, 10 Wall. 557, 19 L. ed. 
999 (1870). It would seem, however, that the relation of extending 
the provisions of a retirement plan to employees of carriers operat- 
ing wholly intrastate and the regulation of interstate commerce are 
not such as to justify Congress in compelling the intrastate carriers 
to bring their employees under the provisions of the act. 

The Employers’ Liability Cases was cited by the court as its 
authority for its holding that “one who engaged in interstate com- 
merce does not sumbit all his business concerns to the regulating 
power of Congress” and there seems to be no authority under the 
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Interstate Commerce Clause for Congress to regulate the noncarrier 
activities of persons or companies engaged in interstate commerce. 
The Employers’ Liability Cases, 207 U. S. 463, 28 Sup. Ct. 141, 
52 L. ed. 297 (1908). 

The Supreme Court of the United States has held that the 
regulation of interstate commerce by Congress can be extended to 
embrace purely intrastate commerce in certain circumstances, for 
example: (a) It was held that Congress could require safety ap- 
pliances on all vehicles used on any railroad engaged in interstate 
commerce as intrastate equipment is frequently an integral part of 
interstate commerce. Texas & Pacific Railway Co. v. Rigsby, 241 
U. S. 33, 36 Sup. Ct. 482, 60 L. ed. 874 (1916). (b) Congress 
through the Interstate Commerce Commission can regulate the aban- 
donment or construction of wholly intrastate lines of an interstate 
carrier because Congress may determine how intrastate service may 
be regulated for interstate service to be adequately rendered, and 
if the ventures are financial failures they result in an undue economic 
burden on the interstate business of the carrier. Colorado v. United 
States, 271 U. S. 153, 46 Sup. Ct. 452, 70 L. ed. 878 (1926). 
(c) When the constitutionality of an act of Congress regulating 
hours of employment for “persons actually engaged in or connected 
with the movement of any train” was attacked on the grounds that 
it would involve the regulation of employees engaged in intrastate 
transportation, the court held that if Congress had the jurisdiction 
to prescribe such regulations for interstate commerce it could not 
be defeated by a commingling of duties relating to inter- and intra- 
state commerce. Baltimore and Ohio Railroad Co. v. Interstate 
Commerce Commission, 221 U. S. 612, 31 Sup. Ct. 621, 55 L. ed. 
878 (1911). 

This court expressly stated that it did not decide that it was 
beyond the power of Congress under the commerce clause to pro- 
vide for compulsory retirement of employees engaged in interstate 
commerce. The Railroad Retirement Act specifically stated that the 
invalidity of any of its provisions to any persons or circumstances 
should not affect the remainder of the act or its application. The 
Supreme Court has stated that wherever possible the courts should 
try to uphold a statute and that if an unconstitutional provision is 
severable from other provisions of the act, those other provisions 
can be enforced. Adair v. United States, 208 U. S. 161, 28 Sup. 
Ct. 277, 52 L. ed. 436 (1908). Therefore, it would seem that while 
the statute may be unconstitutional so far as it relates to intrastate 
carriers and those employees of interstate carriers who are clearly 
engaged in noncarrier activities or purely intrastate commerce ac- 
tivities, it should not be declared unconstitutional on the basis of 
embracing those employees of interstate carriers who may be en- 
gaged in both inter- and intrastate commerce. 

It is interesting to notice the analogy to date between this act 
and the act of Congress prescribing the liability of carriers to their 
employees for accidents. 34 Strat. L. 232 (1906). In the Em- 
ployers’ Liability Cases the court declined to uphold the interstate 
commerce regulation of the law by interpreting the act as limiting 
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its application only to employees while engaged in interstate com- 
merce because to ‘do so would exclude the act from operating on 
purely local commerce in the District of Columbia and the terri- 
tories, which admittedly Congress could regulate. The Employers’ 
Liability Cases, 207 U. S. 463, 28 Sup. Ct. 141, 52 L. ed, 297 
(1908). In that case a legislative interpretation upholding part of 
the statute would strike down a part which was valid as enacted. 
Following the suggestion made by the court in its opinion, Congress 
by an amendment reworded the act to restrict its general application 
to employees of interstate carriers while engaged in interstate com- 
merce. 35 Stat. L. 65 c. 149 and 36 Srar. L. 291 c. 143. The 
act as amended was upheld in the Second Employers’ Liability Cases, 
223 U. S. 1, 32 Sup. Ct. 169, 56 L. ed. 327 (1912). 

The court also held that the Railroad Retirement Act takes the 
property of the carriers without due process of law. The act com- 
pels the carriers and their present and future employees to pay into 
the retirement fund percentages of the current pay of the employees. 
On the other hand, it permits the benefits of the fund to be extended 
to persons who have not in the past and will not in the future 
contribute anything to the fund. Some of the beneficiaries under 
the act had even been retired or discharged from railroad employ- 
ment before the act went into effect. The act provides that the 
amount of the annuities are to be based, among other things, on the 
years of service rendered, including that rendered before the passage 
of the act, but the beneficiaries are not required to contribute to 
the retirement fund anything for service rendered or compensation 
received before the act. In practical effect, it would seem that this 
will require those who have recently entered the employment of the 
railroads to contribute to the annuities of the older employees with- 
out the older employees making any contribution to the annuities of 
the newer employees. Also, the act, in effect, requires the carriers 
to now give their employees additional compensation for service long 
since rendered and fully paid for under the terms agreed upon by 
the carriers and their employees. The courts have held that legis- 
lation taking property from one class and giving it to another class 
is a taking of property without due process of law as prohibited 
by the Fifth Amendment of the Constitution. Weaver v. Koehm, 
231 N. W. 703, 120 Neb. 114 (1930) and Hubbell Bank v. Bryan, 
245 N. W. 20, 124 Neb. 51 (1932), certi. den. 289 U. S. 753, 53 
Sup. Ct. 785, 77 L. ed. 1498 (1932). C. ZS. 


CONSTITUTIONAL LAw— Power oF CoNGRESS TO REGULATE 
Monetary Unit — DELEGATION — PRESIDENT — TREASURY — GOLD 
Hoarpinc.—The defendant had twenty-seven bars of gold valued at 
$200,000 or more in safekeeping with the Chase National Bank of 
New York. He refused to file a return showing what gold he owned 
and also refused to surrender the gold to the Government, pursuant 
to the Act of Congress (48 Stat. L. 1, March 9, 1933) and Ex- 
ecutive Orders requiring him to do so. He was indicted on two 
counts—one for failure to file the return and the other for failure 
to surrender the gold. Defendant contended that the Act was un- 
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constitutional because of the lack of power in Congress to enact such 
a measure; that, admitting for the sake of argument the constitu- 
tionality of the Act, the delegation by Congress to the President and 
Secretary of the Treasury of the power to make regulations under 
it was invalid, and, finally, that the Executive Orders promulgated 
under the Act were not within the authority granted and deprived 
the defendant of his constitutional rights. The Federal District Court 
for the Southern District of New York upheld the constitutionality 
of the Act (5 F. Supp. 156), and the defendant applied for a writ 
of certiorari to the United States Supreme Court. Held, That cer- 
tiorari be denied. Campbell v. Medalie, District Attorney, etc., 2 U. 
S. Law Week 103 (U. S. October 8, 1934). 
See (1934) 2 Geo. Wasu. L. Rev. 387, 375 and 407. C.B.S. 


Due Process—Prima Facie EvipENCE—REPUTATION EvIDENCE 
As Proor oF Facts.—Defendants were prosecuted for the crime of 
being disorderly persons within the meaning of section 167, Act No. 
328, Public Acts 1931. The evidence against them consisted of the 
following: (1) a record of a fine for carrying concealed weapons ; 
(2) a record of a one year sentence for violation of the Federal 
Prohibition Act; (3) a record of an acquittal in a murder charge in 
1930; (4) testimony concerning various other unsuccessful criminal 
prosecutions; and (5) testimony from police officers concerning de- 
fendants’ association with men having a reputation for murder, rob- 
bery and other crimes, and the defendants’ reputations as criminals. 
No overt act was charged in the indictment. The jury found de- 
fendants guilty of the crime and the court imposed the maximum 
penalty. Held, That the section of the 1931 Act above mentioned 
was unconstitutional because it violated the due process clause of the 
Constitution of the United States. People v. Licavoli, 264 Mich. 
640, 250 N. W. 520 (1933). 

The objectionable section of the statute reads in part as follows: 

Any person who engages in an illegal act or business 
shall be deemed a disorderly person. Proof of recent reputation for 
engaging in an illegal occupation or business shall be prima facie 
evidence of being in an illegal occupation or business.” Section 167, 
Act No. 328, Public Acts 1931. 

The constitution of the state of Michigan (Art. 2, § 16) like that 
of the United States (Art. 14, § 1) contains a provision against de- 
privation of life, liberty or property without due process of law. 
This means that every person is entitled to hold his life, liberty, 
property, and immunities under the general rules which protect so- 
ciety. General rules mean laws which hear before they condemn; 
which proceed not arbitrarily, but upon inquiry, and render judgment 
only after fair trial. Truax v. Corrigan, 257 U. S. 312, 42 Sup. Ct. 
124, 66 L. ed. 254 (1921). Due process of law means a course of 
legal proceedings according to those rules and principles which have 
been established in our system of jurisprudence for protection and 
enforcement of private rights. Endicott-Johnson v. Encyclopedia 
Press, 266 U. S. 285, 45 Sup. Ct. 61, 69 L. ed. 288 (1924). 

Generally speaking the existence of a fact cannot be proved by 
reputation or notoriety. In inquiring into the truth of facts which 
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happened a long time ago, the courts have deviated from the strict 
rules of evidence, because of the difficulty or impossibility, by lapse 
of time, of proving those facts in the ordinary way, by living wit- 
nesses. No reason can exist for resorting to the weak and precarious 
species of evidence, when greater certainty is attainable. The fact 
that a crime has been committed cannot be proved by common rumor 
or general repute. Henson v. State, 62 Md. 231, 50 Am. Rep. 204 
(1844); 10 R. C. L. 961, § 137. 

American law accords an accused the presumption of innocence, 
and due process of law requires that, before a conviction may be had, 
this presumption must be rebutted by evidence establishing guilt be- 
yond a reasonable doubt. It is, therefore, incumbent upon the state 
to present a prima facie case against a defendant before there arises 
a necessity on the part of the defendant to offer testimony in his own 
defense. State v. Lapointe, 81 N. H. 227, 123 Atl. 692, 696 (1924). 

The controversial section of the statute provides that proof of 
reputation shall be prima facie evidence, not of having such reputa- 
tion, but of the facts alleged therein. This, in effect, constitutes 
extrajudicial utterances prima facie evidence of the ultimate fact of 
guilt. By prima facie evidence is meant that degree of proof, which 
unexplained or uncontradicted, is alone sufficient to establish the 
truth of a legal principle asserted by a party. State v. Kline, 50 Ore. 
426, 93 Pac. 237, 240 (1907). 

To introduce into the law the principle that a person can be pun- 
ished for what other people say about him is to render all constitu- 
tional safeguards of life, liberty, and property unavailable for his 
protection, for it is impossible to say to what purposes so pernicious 
a principle may not be applied if it is once permitted to take root. 
Hammond v. State, 78 Ohio St. 15, 84 N. E. 416, 417 (1908). 
Under such a rule of evidence, no man’s liberty is safeguarded, for 
malice, spite, gossip, unfounded accusations, slander, and libel result- 
ing in reputation, will come into court under the guise of a fact, 
termed reputation, without inquiry as to the utterers or of knowl- 
edge had by them. 

The constitutionality of a law is determined, not alone by what has 
been done, but by what may be done under its provisions. City of 
Watertown v. Christnacht, 39 S. D. 290, 164 N. W. 62 (1917). 
The instant case applies to a prosecution for a misdemeanor, but is 
it not possible to extend the rule to include prosecutions for felonies? 

It is suggested by the dissenting judges in the instant case that the 
statute is capable of sustaining two interpretations, and that the con- 
struction should be adopted which renders it valid rather than that 
which renders it invalid. To sustain this view it must be presumed 
that “prima facie evidence” and “competent evidence” are synony- 
mous and may be used interchangeably; that is, the evidence may be 
sufficient to justify a jury in finding a defendant guilty, provided it 
does in fact satisfy them as to his guilt beyond a reasonable doubt, 
but not otherwise. This interpretation was expounded in State v. 
Lapointe, supra, where a statute making the possession of intoxicat- 
ing liquor prima facie evidence of a violation of the statute in the 
absence of other evidence was not valid. The court said, “Prima 
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facie evidence as there used (meaning in the statute) must be con- 
strued to mean evidence to be considered by the jury, because the 
statute would be unconstitutional if it meant to require a finding in 
accordance with such evidence, for it would be an invasion of the 
powers committed to the courts to determine the weight of evidence.” 
The opinion of the court may be reconciled with that of the dis- 
senting justices, in that both opinions ultimately reach the same con- 
clusion; that is, that reputation evidence standing alone is inadequate 
to sustain a conviction. It is, therefore, necessary for the state to 
introduce other competent, corroborative testimony before a convic- 
tion may be had. The statute as it stands is, therefore, unconstitu- 
tional, but if the phrase “competent evidence” or “presumptive evi- 
dence” be substituted for “prima facie evidence” the statute would 
no doubt be valid. J. L. K. 


ELEcTIONS—COonrFLIcT OF LAWS—RESIDENCE OF STUDENTS FOR 
Votinc.—The contestant in disputing an election alleges that some 
530 votes had been illegally cast by students of a Lutheran Theo- 
logical Seminary. It was shown that the students upon entering the 
Seminary for the regular three-year course and a possible post- 
graduate course did not intend to return to their parents’ homes but 
were to be subject to call to one of the Lutheran congregations or 
missions in any part of the world. Held, that such votes were legally 
cast and that the abandonment of their former homes with the intent 
of remaining at the Seminary for an indefinite period of time ef- 
fected a change of domicile for voting purposes. Chomeau v. Roth, 
a W. (2d) 997 (Mo. 1934). Rehearing denied 72 S. W. (2d) 

As it is used in election laws the term “residence” is synonymous 
with domicile. In re Rooney, 172 App. Div. 274, 159 N. Y. S. 132 
(1916); J. H. Beale, Residence and Domicile (1918) 4 Iowa L. 
Buu. 3, 5. This use however, might easily lead to confusion as it 
is quite possible to have more than one residence while it is im- 
possible to have more than one domicile. Jn re Estate of Jones, 
192 Ia. 78, 182 N. W. 227 (1921); Conriict or Laws REstaTe- 
MENT (Am. L. Inst. 1934) § 11. 

A number of state constitutions provide, “For the purpose of 
voting, no person shall be deemed to have gained or lost a residence, 
by reason of his presence or absence while employed in the service 
of the United States, nor while a student of any seminary 
of learning New York Constitution Art. II § 3. The 
Constitution of Missouri which is controlling in the instant case has 
no such provision. It is interesting to consider the New York 
decisions construing this section in view of the fact that there has 
been a gradual change of construction with respect thereto. One 
of the earliest cases adhered strictly thereto in holding that even 
though a student at a seminary had no other domicile he could not 
acquire one under the constitutional provision while a student at a 
seminary. In re Goodman, Appeal of Bainton, 65 N. Y. St. Rep. 
73, 31 N. Y. S. 1043 (1895) Affd 146 N. Y. 284, 40 N. E. 769 
(1895). Later in the same year the court held that even though 











122 THE GEORGE WASHINGTON LAW REVIEW 


mere showing of a permanent stay or the intent to change was not 
enough, still, if there was a change in the registration, the Con- 
stitutional provision was not violated. Jn re Garvey, 147 N. Y. 
117, 41 N. E. 439 (1895). Later New York cases hold to the same 
effect saying that the right to vote must be acquired independently 
of the character of presence as a student. Jn re Barry, 164 N. Y. 
18, 58 N. E. 12 (1899); In re McCormack, 86 App. Div. 362, 
83 N. Y. S. 847 (1903); In re Blankford, 126 N. Y. Misc. 174, 
212 N. Y. S. 202 (1925). 

In absence of State constitutional provisions the courts have gen- 
erally held that students at the institutions of learning who are 
not self-supporting and who intend to return home do not acquire 
a voting residence at the place of such institutions. Vanderpoel v. 
O’Hanlon, 53 Ia. 246, 5 N. W. 119 (1880); (1920) 69 U. Pa. 
L. Rev. 1. The most comprehensive study of the various situations 
which might arise under questions of student voting has been ably 
presented by the Wisconsin Court in an interesting series of cases. 
Siebold v. Wahl, 164 Wisc. 82, 159 N. W. 546 (1916); Asbahr 
v. Wahl, 164 Wisc. 89, 159 N. W. 549 (1916); Gross v. Wahl, 164 
Wisc. 91, 159 N. W. 549 (1916); Wadsworth v. Wahl, 164 Wisc. 
93, 159 N. W. 550 (1916). 

The English courts have not met the same difficulty that the 
American courts have in that there the cases coming before the 
courts have been those in which the students by compulsion must 
leave school during the summer of each year. Tanner v. Carter, 
(1885) L. R. 16 Q. B. Div. 231. 

It seems therefore that the courts have construed voting resi- 
dence with less strictness than they do domicile for other purposes. 
They are generally agreed, however, that for the purposes of voting 
there must be more than a mere temporary stopping place as dis- 
tinguished from one’s real home. The principal case seems to have 
been well decided as the evidence showed that the students had no 
intention of ever returning to their former homes, even though they 
did not intend to stay permanently at the Seminary. F. H.K. 


GOVERNMENT CorpPoRATIONS — “AUTHORITIES” — MUNICIPAL 
CoRPORATIONS—LIMITATIONS ON INDEBTEDNESS—SPECIAL FuNpD 
DoctTrRINE—AUTHORITY CREATED BY STATE TO ACCEPT FEDERAL 
P. W. A. Loans.—The Allegheny County Authority was incorpo- 
rated in Pennsylvania under authority of the Act of December 22, 
1933 (Sp. Sess. 1933-34, P. L. 114 [16 P. S. No. 4160—1 et seq. 
and note]). This Act authorized the creation of public “Authorities” 
in counties of the second class to enter into agreements with the 
United States, particularly as they related to the National Industrial 
Recovery Act, the Commonwealth of Pennsylvania and any political 
division thereof. The County Commissioners were empowered to 
obtain a charter and appoint three citizens of the County in which 
the Authority was created as its members. The Authority was 
empowered to construct, maintain and operate highways, streets, 
bridges and traffic centers and to own, operate and control its prop- 
erties and facilities. The Authority had no power to pledge the 
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credit or create any debt of the Commonwealth of Pennsylvania or 
of any political division thereof. It did have the power, however, 
to borrow funds to be repaid from tolls, rents and fees for the use 
of highways, etc., which the Authority was empowered to collect. 
In addition the Authority was given the power to mortgage or pledge 
the property on which it made improvements to secure the loan ob- 
ligations. Action was brought to restrain the Authority from exer- 
cising the powers granted and to enjoin to execution of the proposed 
contract with P. W. A. because the bonds that would necessarily be 
issued to secure the loan from the United States would increase the 
debt of the County beyond the limit prescribed in the State Con- 
stitution. Held, (1) That the obligations proposed under the loan 
contract with the United States are not “debts” within the consti- 
tutional limitation as they are payable from a special fund only. The 
Authority does not propose to use its power to mortgage the property 
as security. (2) That the Authority is an entirely separate entity 
from both the County and the State and therefore its obligations are 
not those of the State nor are they obligations of the County even 
though the geographical boundaries are identical with those of the 
County. (3) That the Authority is not a private corporation or 
special commission within the prohibition of the State Constitution. 
(4) That the corporation is not a municipality. Tranter v. Allegheny 
County Authority, 173 Atl. 289 (Pa. 1934). 

In deciding the instant case the Pennsylvania Court receded some- 
what as to the Special Fund Doctrine from its earlier position in 
which it had stated, “To permit a borough or city to borrow money 
under a contract that it shall not be liable for its repayment but that 
the lender must look solely to pledged municipal property or assets 
would in effect annul the constitutional restriction on municipal im- 
providence and strike down a safeguard against municipal profligacy.” 
Lesser v. Warren Borough, 237 Pa. 501, 85 Atl. 839 (1912) (in- 
volved city water works). 

Mr. E. H. Foley, Jr., in his address before the Special Committee 
on Municipal Law of the American Bar Association, delivered August 
27, 1934, stated: “The decisions rendered by the courts in passing 
upon the validity of revenue bond legislation has given rise to the 
so-called ‘Special Fund Doctrine.’ The issues usually presented in 
these cases are whether revenue bonds constitute an indebtedness 
within the meaning of a constitutional limitation on the amount of 
indebtedness which may be incurred or whether constitutional pro- 
visions require approval at an election or make mandatory the levy 
of a tax to pay interest and principal on bonds. The Special Fund 
Doctrine holds that obligations payable solely from a special fund 
derived from the revenues of the enterprise for which such obliga- 
tions are issued do not constitute a bond or a debt within the mean- 
ing of any of such constitutional limitations or provisions.” 

There are three lines of decisions in which the courts have invoked 
this doctrine: 

1. Municipal, county or state obligations which are not payable 
from general taxes but are payable solely from receipts charged for 
some service are not debts of that municipality, county or state. Re 
Canal Certificates, 19 Colo. 63, 34 Pac. 274 (1893) (canal certificates 
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payable from receipts for water carried); State v. City of Miami, 
152 So. 6 (Fla. 1933) (water revenue certificates payable only from 
net revenue) ; Kelly v. Merry, 262 N. Y. 151, 186 N. E. 425 (1933) 
(lighting plant); Butler v. Ashland, 113 Ore. 174, 232 Pac. 655 
(1925) (irrigation district); cf. Hagler v. City of Salem, 62 S. W. 
(2d) 751 (Mo. 1933); Carey Reed Co. v. Sesco, 251 Ky. 22, 64 
S. W. (2d) 430 (1933) (sewage plant); McClain v. Regents of 
University, 124 Ore. 629, 265 Pac. 412 (1928) (state dormitory) ; 
Kasch v. Miller, 104 Ohio St. 281, 135 N. E. 813 (1922) (cost of 
construction of dam payable from revenues of water impounded). 
Cf. Tecumseh v. Butler, 298 Pac. 256 (Okla. 1931). 


2. The above doctrine has been limited to those obligations only 
which do not undertake to pledge revenues collectible as part of the 
public income independent of the new indebtedness. State, ex rel, 
Boynton v. State Highway Commission, 139 Kan. 391 & 655, 32 
P. (2d) 493 (1934) (highway warrants payable out of special tax 
on vehicles and fuels). The foregoing distinction, however, is not 
always applicable to obligations for extensions and additions when 
made payable from gross income of an enlarged plant or other rev- 
enue producing asset of the municipality. See City of Jerseyville, Il. 
v. Connett, 49 F. (2d) 246 (C. C. A. 7th, 1931) (water works) ; 
Ward v. City of Chicago, 342 Ill. 167, 173 N. E. 810 (1930) (water- 
works); cf. Maffit v. City of Decatur, 322 Ill. 82, 152 N. E. 602 
(1926) (dam for water system). Contra: Utica Gas & Electric Co. 
v. Merry, 263 N. Y. S. 7 (1933); Cf. Staughan v. City of Coeur 
d’Alene, 53 Ida. 494. 24 P. (2d) 321 (1932). 

3. A pledge of municipal property as security for bonds otherwise 
payable solely out of income to be derived from the use of such 
property transforms the bonds into a debt. See Bell v. City of 
Fayette, 325 Mo. 75, 28 P. (2d) 356 (1930). See also Lesser v. 


Warren, supra. 


The general theory upon which these decisions are based seems to 
be that: (1) A “debt” within the meaning of the constitutional limi- 
tation is such an obligation as may be enforced against the general 
credit of the corporation and result in a potential burden on the tax- 
payer. (2) The obligation is not enforceable against the general 
credit of the corporation and does not menace the taxpayer if it is 
payable only from funds which would not flow into the corporate 
treasury for any purpose other than the payment of the obligation to 
which it is appropriated. (3) If the obligation is secured by a mort- 
gage on corporate property, however, or if any assets other than the 
special fund are pledged, income or assets are involved which affect 
the general treasury and the corporate budget. That is, assets, for 
which the taxpayer has paid or must pay, may be subjected to the 
satisfaction of the obligation in addition to those assets which would 
not have come into the public coffers but for the sole purpose of 
meeting the claim. Even though the obligation is expressly limited 
to satisfaction from the “special fund” and the specifically pledged 
property, as to the latter it represents a potential burden on the tax- 
payer against which the constitutional provision intends to safeguard. 
It, therefore, involves the “general credit” of the corporation to a 
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sufficient degree to bring it within the meaning of the term “debt” 
as intended in the constitutional limitation. See Bell v. Fayette, supra. 

It is important to note in the Tranter case that, although the Act 
creating the Authority authorized it to mortgage its property to 
secure its obligations, only the income derived from the revenue pro- 
ducing improvements to be undertaken was to be pledged under the 
proposed contract in question. The majority of courts, deciding 
cases involving the National Industrial Recovery Act, 48 Start. L. 
202 (1933), 40 U. S. C. Supp. VII, § 403 (1933), have upheld the 
loans under the Special Fund Doctrine especially where the property 
income only was pledged and the property itself could not be taken 
for the debt. In Re Opinion of Justices, 152 So. 901 (Ala. 1934) ; 
Oppenheim v. City of Florence, 155 So. 859 (Ala. 1934); Smith 
v. Town of Guin, 155 So. 865 (Ala. 1934); California Toll Bridge 
Authority v. Kelly, 218 Cal. 7, 21 P. (2d) 425 (1933); State v. 
Regents of University System of Georgia, 175 S. E. 567 (Ga. 1934) ; 
Caldwell Bros. v. Board of Supervisors, 176 La. 825, 147 So. 5 
(1933); Veeder v. State Board of Education, 33 P. (2d) 516 
(Mont. 1934); State, ex rel., Blume v. State Board of Education, 
34 P. (2d) 515 (Mont. 1934); State, ex rel., Hawkins v. State 
Board of Examiners, 35 P. (2d) 116 (Mont. 1934); Baker v. 
Carter, 165 Okla. 116, 25 P. (2d) 747 (1933); Arnold v. Bond, 
34 P. (2d) 28 (Wyo. 1934). 

A few cases decided under the National Industrial Recovery Act, 
supra, where the property has been conveyed to the Federal Gov- 
ernment as security for loans and the state must redeem it by annual 
payments from the income of the property, have held that, as the 
property can be retained until redeemed, a debt of the state is created 
which exceeds the limitation of indebtedness. See Jn Re Opinion to 
the Governor, 169 Atl. 748 (R. I. 1933) (hospital) ; cf. Sholtz v. 
McCord, 150 So. 234 (Fla. 1933) (prison and hospital for insane) ; 
Herbert v. Thursby, 151 So. 385 (Fla. 1933) (armory). 

In the instant case the court also holds that the creation of the Au- 
thority did not violate Article 3, Section 20 of the Constitution of Penn- 
sylvania, which provides that the “General Assembly shall not delegate 
to any special commission, private corporation or association, any 
power to make, supervise or interfere with any municipal improve- 
ments, money, property or effects, whether held in trust or otherwise, 
or to levy taxes or perform any municipal function whatsoever.” 
Before this provision was made, special commissions had incurred 
large debts which the municipality was required to pay without any 
restraining voice in the expenditure. This section was incorporated 
to prevent the separation of the power to incur debts from the duty 
of providing for their payment by taxation. Other cases have been 
held not to be within the meaning of the provision. See Clark v. 
Beamish, 313 Pa. 56, 169 Atl. 130 (1933) (voting machine) ; Walnut 
& Quince Streets Corporation v. Mills, 303 Pa. 25, 154 Atl. 29 (1931) 
(art jury) ; Commonwealth, ex rel., James v. Woodring, 289 Pa. 437, 
137 Atl. 635 (1927) (hospital board) ; Appeal of Ward, 289 Pa. 458, 
137 Atl. 630 (1927) (zoning board); cf. Kraus v. City of Phila- 
delphia, 265 Pa. 425, 109 Atl. 226 (1919). Contra: Moll v. Morrow 

9 
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City Controller, 253 Pa. 442, 98 Atl. 650 (1916) (Board of Public 
Morals held a special commission) ; Porter v. Shields, 200 Pa. 241, 
49 Atl. 785 (1901) (Supervisors to take part of highways for pedes- 
trians held special commission). 

The court in the Tranter Case points out the distinction between the 
phrase “municipal corporation” in the strict and proper sense, which 
has the power of local self government as its distinctive purpose, and 
in the broader sense which includes public and quasi corporations, 
the principal purpose of which is service as an instrumentality of the 
State and not the regulation of local affairs. Long v. School District 
of Cheltenham Twp., 269 Pa. 472, 112 Atl. 545 (1921); Saltsman v. 
Olds, 215 Pa. 336, 64 Atl. 552 (1906) ; Si. Louis 1.M. & S. Ry. Co., 
v. Levee District, 103 Ark. 127, 145 S. W. 892 (1912); cf. Shirk v. 
City of Lancaster, 313 Pa. 158, 169 Atl. 557 (1933). For discussion 
of characteristics of a municipal corporation see Hunter v. Pittsburgh, 
207 U.S. 161, 28 Sup. Ct. 40, 52 L. ed. 151 (1907). 

The provision in the Act that work done with money borrowed from 
the United States must comply with the Provisions of the National 
Industrial Recovery Act, supra, was sustained. The Act specifically 
empowered the Authority f° make “‘agreements with the United States, 
particularly as they relate’ to the National Industrial Recovery Act” 
and the court held that the State legislature was presumed to have 
been familiar with this Federal legislation and to have intended in 
enacting the statute that compliance should be made therewith. 

The dissenting opinion in the case rests on two propositions: 1. The 
technical ground that the title is not complete and therefore the law 
is illegal. 2. The agreement between the Authority, the County Com- 
missioners and the United States, which provides that the County is 
to be liable for the cost of operation, repairs, and maintenance of part 
of the highways, tunnels, etc., other than the cost of supervision and 
collection of tolls and which includes cleaning, lighting, sweeping and 
removing snow from structures specifically without limitation as to 
cost, is unconstitutional in that the cost of repairs or replacements 
for one year might be so high that the constitutional limitation of 
indebtedness would be exceeded. It is an absolute promise to pay under 
any and all circumstances and does not refer to, nor is it limited by, 
the amount of current revenues. The dissent states that while there 
is a possibility that the debts may be increased to exceed the consti- 
tutional limit the Constitution is violated and the projects should be 
halted so that the possible infringement may not take place. Cf. City 
of Walla Walla v. Walla Walla Water Co., 172 U. S. 1, 19 Sup. Ct. 
77, 43 L. ed. 341 (1898) ; Doon Township v. Cummins, 142 U. S. 
366, 12 Sup. Ct. 220, 35 L. ed. 1044 (1891). K. A. M. 


INJUNCTION—LaBor DispuTE—Norris-LaGuarpiA Act—SvuItT 
TO ENJOIN PICKETING TO UNIONIZE Factory as SuiIt INVOLVING 
“Lasor Dispute” WITHIN StatuTE.—The complainant, owner of 
a manufacturing plant whose employees are all non-union men, filed 
a petition in equity to enjoin a labor union from picketing the com- 
plainant’s plant by carrying signs and banners stating that the com- 
plainant’s employees are on strike, that the complainant is not fair 
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to union labor, and that it has cut the wages of its employees. It 
was contended on the part of the labor union that there was here 
involved a “labor dispute’ under the terms of the Norris-LaGuardia 
Act. 29 U. S. C. Supp. VI, secs. 101-115 (1932). If such a 
“labor dispute” was involved the court would be bound by the pro- 
visions of the Act that a federal court may not interfere with the 
efforts of a union or its members in “Giving publicity to the exist- 
ence of, or the facts involved in, any labor dispute, whether by ad- 
vertising, speaking, patrolling, or by any other method not involving 
fraud or violence.” Held, that a labor dispute may arise by reason 
of the desire of a labor organization to unionize a factory and that, 
therefore, this is a labor dispute within the Act. Miller Parlor Fur- 
niture Co. Inc. v. Furniture Workers Industrial Union, D. C., D. 
N. J., No. E-4899 (Sept. 10, 1934). 

The Norris-LaGuardia Act, supra, represents the latest attempt 
by the Federal government to control the use of the injunction in 
labor controversies. The injunction has always been one of the most 
important and most widely used legal weapons or devices to prevent 
the employment of picketing in industrial controversies. The grant- 
ing by the courts of injunctions has at all times depended upon the 
view that the particular court takes of the legality of picketing in 
general, or of the particular type of picketing involved in the case 
before it. No substantial agreement, however, has been reached by 
either the state or federal courts on this point. 

Many courts have held that all picketing is illegal and, therefore, 
subject to injunction. Barnes v. Typographical Union, 232 Ill. 428, 
83 N. E. 940 (1908); Clarage v. Luphringer et al, 202 Mich. 612, 
168 N. W. 440 (1918) ; Lyon and Healy v. Piano Organ and Musi- 
cal Instruments Workers’ International Union, 289 Ill. 176, 124 N. 
E. 443 (1919). Other courts, however, have held that when peace- 
ful picketing exists, its legality is unquestioned and no injunction will 
be granted. Pope Motor Car Co. v. Keegan et al, 150 Fed. 148 (C. 
C. N. D. Ohio, 1906) ; Karges Furniture Co. v. Amalgamated Wood- 
workers’ Local Union No. 131, 165 Ind. 421, 75 N. E. 877 (1905) ; 
White Mt. Freezer Co. v. Murphy, 78 N. H. 398, 101 Atl. 357 
(1917). Even on this point, however, there is great diversity in the 
decisions as to what constitutes peaceful picketing. Although some 
courts have held that parading in silence is a recognized form of 
peaceful picketing, it has been held that there is enough intimidation 
and coercion in silent demonstration to support an injunction. Gevas 
v. Greek Restaurant Workers’ Club, 99 N. J. Eq. 770, 134 Atl. 309 
(1926). It has been held that signs and posters may be carried if 
the inscriptions on them are truthful. Exchange Bakery and Res- 
taurant Inc. v. Rifkin, 245 N. Y. 260, 157 N. E. 130 (1927); Nann 
v. Raimist, 253 N. Y. 307, 174 N. E. 690 (1931). Vocal persuasion, 
as such, is permitted, but the decisions are again in conflict where 
vocal persuasion turns into heated discussion and argument. United 
States v. Taliaferro, 290 Fed. 906 (C. C. A. 4th; 1922); W. A. 
Wood Moving and Reaping Machine Co. v. Toobey, 114 Misc. 185, 
186 N. Y. Supp. 95 (1921). Picketing has been further limited by 
the condemnation of unjustifiable annoyance through undue per- 
sistence and by restrictions on mass picketing by the limiting of the 
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number of pickets who may lawfully be present. American Foundries 
v. Tri-City Council, 257 U. S. 184, 42 Sup. Ct. 72, 66 L. ed. 189 
(1921). Another point of conflict lies in the question whether picket- 
ing is legal when there is no strike in progress. Massachusetts holds 
such activity in absence of strike is forbidden. Harvey v. Chapman, 
226 Mass. 191, 115 N. E. 304 (1917). New York, on the other 
hand, holds picketing without strike legal if based on a lawful pur- 
pose. Exchange Bakery and Restaurant v. Rifkin, supra. 

There have been attempts to solve and clarify the situation through 
state and federal legislation. The first federal legislative effort to 
control the issuance of injunctions was made in 1914 when the Clay- 
ton Act, 29 U. S. C. § 52 (1926), was passed, but § 20 of that Act, 
pertinent to this subject, has been interpreted to be merely a declara- 
tion of a doctrine previously established in the decisions. American 
Foundries v. Tri-City Council, supra. 

The true intent of the Norris-LaGuardia Act and its precise ef- 
fect on the use of injunctions in labor disputes are yet to be deter- 
mined. There have been, however, a few recent cases, among which 
is included the principal case, decided under the Act which seem to 
throw a light on the possible attitude which other courts will take to 
its provisions. It is provided in the Act that no injunction shall be 
issued unless unlawful acts are threatened which would result in 
substantial and irreparable injury to complainant’s property, and un- 
less it is shown that the public officers charged with the duty to pro- 
tect complainant’s property are unable or unwilling to furnish ade- 
quate protection. It has been held in a decision interpreting these 
provisions of the Act, that direct violence to, or destruction of, the 
physical property is not necessary; that property also includes not 
only tangible property but the right to use it, and that absolute un- 
willingness or inability on the part of the police force to give pro- 
tection must be clearly shown. This case has also held that any 
picketing which serves to intimidate or interfere with or effect the 
free exercise of a right to work of those who wish to work is un- 
lawful and that the Act was not intended to deprive the federal 
courts of jurisdiction to restrain picketing of a coercive or intimidat- 
ing character. Knapp-Monarch Co. v. Anderson et al., 7 F. Supp. 
332 (E. D. Ill. 1934). 

A labor dispute within the meaning of the Act has been found to 
exist where a controversy between members of an association of 
employers and members of an association of employees engaged in 
the same industry was being carried on. Levering and Garrigues Co. 
v. Morrin, 71 F. (2d) 284 (C. C. A. 2d, 1934). This same case has 
held the Act constitutional in its application to a case involving di- 
versity of citizenship. The principal case which cited Levering and 
Garriques Co. v. Morrin, supra, with approval, has by its decision 
given us a definition of a set of facts which will constitute a labor 
dispute. The decision thus goes far to increase the effectiveness of 
the Act. 

An appeal has been taken from the decision of the Circuit Court 
of Appeals in the Levering Case, supra, to the Supreme Court of the 
United States on several points including the contention that the 
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Act is unconstitutional as violative of the due process clause of the 
Fifth Amendment to the Federal Constitution. The decision of the 
United States Supreme Court on that appeal will go far to establish 
the true scope and operation of the Norris-LaGuardia Act and its 
various provisions, and will serve to determine the soundness of the 
holding in the principal case. R. B. 


MarTIAL LAwW—EXECUTIVE PowERS—INJUNCTION—STRIKES— 
Economic EMERGENcy.—Expressing his purpose to be the removal 
of the causes of violence resulting from a Minneapolis strike, the 
governor of Minnesota declared martial rule, called out one battalion 
of militia, and issued orders in effect prohibiting the operation of 
vehicles by employers not subscribing to a certain plan of settlement. 
Certain employers thus adversely affected applied to the federal 
court to have the governor enjoined from restricting the right of 
plaintiffs in operating their trucks. Held, (1) That when the in- 
adequacy of a state’s civil power necessitates the use of its militia to 
restore law and order, the executive has a wide discretion as to the 
manner of employing the militia, (2) That under martial rule the 
constitutional rights of individuals must give way so far as neces- 
sary in order to restore the community to order under the law, 
(3) That enforcement of an executive’s orders during martial rule 
will not be restrained by preliminary injunction without clear and 
convincing proof that such orders (a) fall entirely outside his dis- 
cretion, and (b) bear no relation to the necessities of the situa- 
tion. Injunction denied. Powers Mercantile Co. v. Olson, Equity 
No. 2775; La Belle Safety Storage Co. v. Same, Equity No. 2776 
(Minn., Aug. 11, 1934). 

Plaintiffs asserted that the governor’s purpose was to coerce the 
plaintiffs into yielding assent to a strike settlement lawfully rejected 
by plaintiffs; that prohibiting the operation of trucks by plaintiffs 
was discriminatory and a denial of their constitutional rights; that 
the orders denying said rights exceeded the governor’s powers under 
the constitution and laws of Minnesota; and that the governor’s 
acts had no reasonable relation to the restoration of law and order 
in Minnesota. The governor took the position that his acts were 
necessary and constitutional, and not reviewable. The governor de- 
nied upon oath that his object was to effect a strike settlement by 
coercing plaintiffs. The state constitution provides that the gover- 
nor shall be commander-in-chief of the militia and may call the militia 
out to execute the laws and to suppress insurrection. 1 Minn. Stat. 
(Mason, 1927) XXIV, Const. of Minn. Art. 5, § 4. A statute pro- 
vides that the governor may employ the militia for the protection of 
life and property. 1 Mrnn. Stat. (Mason, 1927), § 2407. 

Martial rule may be defined as the jurisdiction exercised during a 
compelling emergency in domestic territory, by military power alone, 
over all persons therein who are not legally combatant enemies. The 
term “martial law’”’ has been used in the same sense. Situations in 
which the civil power is augmented by the military, rather than super- 
seded, have on occasion been loosely treated as “martial law” situa- 
tions. Cf. DowEtt, Mivitary Arp To THE Civit Power (General 
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Service Schools, Fort Leavenworth, Kan. 1925) Ch. V; Note (1932) 
1 Geo. Wasu. L. Rev. 102; Fairman, Martial Rule and the Sup- 
pression of Insurrection (1929) 23 Itt. L. Rev. 766, 775. 

Martial rule is not expressly treated in the Constitution of the 
United States. There is some evidence that certain framers desired 
to proscribe the exercise of martial rule by the federal government. 
DocuMENTs ILLUSTRATIVE OF THE FORMATION OF THE UNION OF 
AMERICAN States, H. R. Doc. No. 398, 69th Cong. Ist Sess., 560, 
572, 627, 725,921. The Army of the United States may not be used 
for the purpose of executing the laws except in such cases and under 
such circumstances as may be expressly authorized by the Constitu- 
tion of the United States or by Act of Congress. 20 Start. L. 152 
(1878), 10 U. S.C. § 15 (1926) ; Rev. Stat. §§ 5297-5300 (1878), 
50 U.S. C. §§ 201-204 (1926) ; 32 Stat. L. 776 (1903) as amended, 
35 Strat. L. 400 (1908), 32 U. S. C. Supp. VII § 8la (1933); 41 
Stat. L. 784 (1920) as amended; 48 Star. L. 160 (1933), 32 
U.S. C. Supp. VII, § 81 (1933). These statutes do not contain the 
term martial rule or the term martial law. 

Certain states have empowered the executive to declare that a 
state of insurrection exists and to use the militia to execute the laws. 
Fairman, supra at 771, Early decisions recognized the rightful power 
of one of the United States to employ military force for the pres- 
ervation of order and its free institutions. Luther v. Borden, 7 
How. 1, 12 L. ed. 581 (U. S. 1848). 

A statutory provision for the employment of troops to defend the 
state and its institutions does not of its own force effect, or justify, 
the inauguration of martial rule. Franks v. Smith, 142 Ky. 232, 
134 S. W. 484 (1911); Ex parte McDonald, 49 Mont. 454, 143 Pac. 
947 (1914); DoweELL, op. cit. supra at 202, 205. 

It has been said that martial rule cannot exist except in the locality 
of actual war during foreign invasion or civil war. See Ex parte 
Milligan, 4 Wall. 2, 127, 18 L. ed. 281, 297 (U. S. 1866). But cf.: 
Moyer v. Peabody, 212 U. S. 78, 29 Sup. Ct. 235, 53 L. ed. 410 
(1909); U. S. ex rel. Wessels v. McDonald, 265 Fed. 754 (E. D. 
N. Y. 1920); Wessels v. McDonald, 256 U. S. 705, 41 Sup. Ct. 535, 
65 L. ed. 1180 (1921) (Dismissed per stipulation on appeal); 3 
WILLouGHBY, THE CONSTITUTIONAL LAW OF THE UNITED STATES 
(2d ed. 1929) 1602. 

Martial rule cannot obtain when the civil courts are open in the 
free and unobstructed exercise of their jurisdiction. Ex parte Milli- 
gan, supra; Bishop v. Vandercook, 228 Mich. 299, 200 N. W. 278 
(1924) (Community disturbed only by illicit liquor importations). 
When disorders have so paralyzed the civil power, however, that it 
is unable to enforce judicial process, or to protect life and property, 
the courts should not properly be regarded as “open.” When no 
other power is left, the executive necessarily governs by military 
power alone until the laws can have their free course. Cf. concur- 
ring opinion of Mr. Chief Justice Chase in Ex parte Milligan, supra 
4 Wall. 140, 18 L. ed. 302 et seq.; Ex parte McDonald, supra 143 
Pac. at 954. The use of troops is a sine qua non of martial rule. 
Ex parte Lavinder, 88 W. Va. 713, 108 S. E. 428 (1921). 
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The executive power to employ military force to defend the state 
or its institutions precludes any judicial review of the executive dis- 
cretion to exercise that power. Luther v. Borden, supra; In re 
Boyle, 6 Idaho 609, 57 Pac. 706 (1899) ; Ex parte McDonald, supra 
143 Pac. at 947. With that premise as a springboard, on occasion a 
leap has been made to the position that the executive possesses arbi- 
trary power to substitute his will for civil process. U. S. ex rel. 
Seymour v. Fischer, 280 Fed. 208 (Neb. 1922); U.S. ex rel. Mc- 
Masters v. Wolters, 268 Fed. 69 (S. D. Tex. 1920) ; Ex parte Jones, 
71 W. Va. 567, 77 S. E. 1029 (1913). Contra: U.S. ex rel. Palmer 
v. Adams, 26 F. (2d) 141 (Colo. 1928); 29 F. (2d) 541 (C.C. A. 
8th, 1928) (Dismissed on appeal; question moot because of release 
of prisoners and end of strike); Franks v. Smith, supra; Russell 
Petroleum Co. v. Walker, 162 Okla. 216, 19 P. (2d) 582 (1933). 
On the other hand true martial rule is not justifiable when life and 
property can be protected, and the courts can enforce their process, 
without employing a military force substantially to replace the civil 
power. Ex parte Milligan, supra; Ex parte McDonald, supra; cf. 
Ela v. Smith, 5 Gray 121 (Mass. 1855). The courts have power to 
determine whether there was any justification for the inauguration 
of martial rule. Sterling v. Constantin, 287 U. S. 378, 53 Sup. Ct. 
190, 77 L. ed. 375 (1932); cf. Russell Petroleum Co. v. Walker, 
supra. Accordingly the authority of cases enunciating a doctrine 
that the executive discretion to employ military force was not justi- 
ciable must be limited to their proper scope. 3 WILLoUGHBY, op. cit. 
supra at 1604-1605. In the exercise of martial rule the executive 
authority is limited to an honest range of judgment as to measures 
to be taken when necessary to meet force with force for the suppres- 
sion of violence and the restoration of order. Sterling v. Constantin, 
supra; cf. (1933) 31 Micu. L. Rev. 988. It appears, therefore, 
that the instant case is sound in inquiring into the justification for 
having the military authorities take charge of Minneapolis. 

To order deputy marshals to guard against threatened violations 
of an injunction for the protection of private property was held not 
a judicial function, but one devolving solely on the executive. Con- 
solidated Coal and Coke Co. v. Beale, 282 Fed. 934 (S. D. Ohio 
1922) (During strike, but not martial rule). No officer of what- 
ever rank can be compelled by mandamus to do a discretionary act. 
Cf. U. S. ex rel. Dunlap v. Black, 128 U. S. 40, 9 Sup. Ct. 12, 32 L. 
ed. 354 (1888) (Classification of pensioner). The executive au- 
thority of the United States cannot be compelled by mandamus or 
injunction as to acts of a political or executive character not invad- 
ing private rights. Georgia v. Stanton, 6 Wall. 50, 18 L. ed. 721, 
(U. S. 1867). 

The summary destruction of property to check a conflagration was 
held justified in Bowditch v. Boston, 101 U. S. 16, 25 L. ed. 980 
(1879). During martial rule private rights are suspended, as the 
executive in his discretion decides that necessity requires. State ex 
rel. Roberts v. Swope, 38 N. M. 53, 28 Pac. (2d) 4 (1934) ; Comm. 
ex rel. Wadsworth v. Shortall, 206 Pa. 165, 55 Atl. 952 (1903). 
But see Franks v. Smith, supra (Statute provided that “the military 
shall be at all times and in all cases subordinate to the civil power.” 
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The disorder had subsided before the arrest.) Even without martial 
rule, the police power may be regulated discriminately when it rea- 
sonably appears to be necessary. Murphy v. Calif., 225 U. S. 623, 
32 Sup. Ct. 697, 56 L. ed. 1229 (1912) (Commercial billiard halls 
prohibited, but not in hotels). When true martial rule is justifiably 
inaugurated, the nature of due process of law depends upon the cir- 
cumstances. Moyer v. Peabody, supra. 
A state may seek federal protection against domestic violence if ; 
needed. U. S. Const. Art. IV, § 4; Rev. Stat. §§ 5297-5300 : 
(1878); 50 U. S. C., §§ 201-204 (1926). Accordingly the instant 
case apparently permits the chief executive of a state a wide discre- 
tion in determining the conditions on which residents will be pro- 
tected. A public interest against occupying the executive in pro- 
tracted litigation during an emergency may indicate the rule that 
petitioners will have the full burden of establishing a case for an 
injunction. i. =< 


PATENTS—INTERFERENCE—ABANDONED APPLICATION FOR PATENT 
AS CONSTRUCTIVE REDUCTION To PracticE.—The appellant, Euth, 
had filed an application for patent which he allowed to become aban- 
doned by failure to prosecute. The party Oliver later filed an appli- 
cation covering the same subject matter and subsequent to his filing 
date Euth filed a new application. An interference was declared and 
priority was awarded to Oliver in the Patent Office. Held, that an 
earlier abandoned application of the junior party to an interference 
cannot be relied on for constructive reduction to practice but is only 
evidence of conception. Euth v. Oliver, 70 F. (2d) 110 (C. C. PL A., 
1934). 

There are relatively few cases on the effect of an earlier abandoned 
application of a party to an interference. The rule that such an appli- 
cation does not constitute a constructive reduction to practice of the 
invention was first stated by the Commissioner of Patents in Webster 
v. Sanford, 44 O. G. 567, 1888 C. D. 92 and followed in Beach v. 
Fowler, 48 O. G. 821, 1889 C. D. 187; Hien v. Pungs, 68 O. G. 657, 
1894 C. D. 92 and Trufant v. Prindle v. Brown, 111 O. G. 1035, 1904 
C. D. 282. The Court of Appeals of the District of Columbia adopted 
and applied this rule without discussion in Carty v. Kellogg, 7 App. 
D. C. 542, 74 O. G. 657 (1896) and Ostergren v. Tripler, 17 App. 
D. C. 561, 95 O. G. 837 (1901). The instant case is the first one 
in which this question has been presented to the Court of Customs 
and Patent Appeals since it assumed jurisdiction of appeals from the 
Patent Office. 

These decisions appear to be based on the doctrine that a con- 
structive reduction to practice requires a completed and allowable 
application. This requirement is obviously not satisfied when the 
application is abandoned. A later application filed after the abandon- 
ment is not a continuation of the earlier one and is not entitled to 
the benefit of the earlier filing date to defeat the intervening rights 
of another inventor who has filed his application in the meanwhile 
because during this time no allowable application has been pending. 
Lack of diligence in completing the invention by filing an allowable 
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application may then determine the issue of priority. Of course, 
actual reduction to practice at the time of the earlier application may 
be shown by proof of suitable facts. Beach v. Fowler, supra. 

An analogous situation arises when the subject matter of the inter- 
ference has been disclosed or claimed in an earlier application and can- 
celled from it before it matured into a patent. In this situation it is 
also held that the earlier application cannot be relied on for reduction 
to practice where the applications were not copending. Fessenden v. 
Wuson, 48 F. (2d) 422, 410 O. G. 815 (C. C. P. A., 1931) ; Conover 
v. Downs, 35 F. (2d) 59, 389 O. G. 4 (C. C. P. A., 1929); Wain- 
wright v. Parker, 32 App. D. C. 431, 142 O. G. 1115 (1909). Where 
diligence is shown in filing the second application, however, the ap- 
plicant may be allowed to rely on the earlier date. Hauschild v. Speidel, 
48 App. D. C. 419, 261 O. G. 803 (1919). Similarly, an incomplete 
or invalid application cannot be effective as a constructive reduction to 
practice since it would never be allowable. Lindstrom v. Ames, 37 
App. D. C. 365, 168 O. G. 250 (1911); In re Heany, 171 O. G. 983, 
1911 C. D. 138; Phelps v. Hardy, 77 O. G. 631, 1896 C. D. 70. 

The general rule underlying all these cases is based on the policy of 
the patent laws to secure a disclosure of the invention to the public. 
If the later application is filed during the pendency of the earlier one, 
it is either a division or continuation and is required to contain a 
reference to the earlier application. It is then entitled to the earlier 
filing date for practically all purposes since the subject matter has been 
continuously prosecuted before the Patent Office without a break. If 
the subject matter in question has been abandoned in the Office, how- 
ever, either by cancelling it from an application in which it is shown 
or by abandonment of the entire application, then it is only an 
abandoned experiment and, in the absence of diligence in completing 
the invention, the fact that it was disclosed at this earlier date does 
not benefit a later application of the same inventor in which it is 
claimed, and the later application is restricted to its own filing date. 
The reason for this is that no disclosure to the public could result from 
the earlier application and therefore without diligence it gives the 
applicant no right to a patent on the invention over a later inventor of 
the same thing who is the first to complete the invention by filing an 
allowable application. The abandoned application is no bar to either 
party for the same reason. See The Cornplanter Patent, 23 Wall. 181, 
23 L. ed. 161 (U. S., 1874). The rule of the instant case and of those 
which it follows is therefore sound and is based on the recognized 
policy of the patent laws. 


TAXATION — FEDERAL —2TAXATION — PENALTY — INTOXICATING 
Liguors—Tax ON DisTILLED Liguors WITHDRAWN FROM BONDED 
WAREHOUSES FoR UsE For BEVERAGE PurposES—EFFEcts oF RE- 
PEAL OF EIGHTEENTH AMENDMENT.—The United States sued for 
taxes due under the Revenue Act of 1926 which provides in sub- 
stance a tax of $6.40 per gallon on all alcohol withdrawn from 
bonded warehouses and diverted to beverage purposes. The de- 
fendants demurred to the declaration on the ground “That said 
alleged taxes are in reality penalties to enforce the Eighteenth 
Amendment and that by ratification of the 21st Amendment, 
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said 18th Amendment and laws pursuant thereto become inoperative 
and no recovery can be had thereunder.” Held, that the Revenue 
Act was passed pursuant to the taxing power and not to the power 
conferred by the 18th Amendment and that, therefore, the repeal of 
the said 18th Amendment did not result in a repeal of this tax. 
United States v. U. S. Industrial Alcohol Co., D. C., D. Md., Law 
No. 5257 (Sept. 1, 1934). 

United States District Judge Jones of the Northern District of 
Ohio in a similar case held contra in a short opinion stating that 
this tax was clearly a penalty. United States v. Glidden Co., D. C., 
N. D. Ohio, No. 17954 (July, 1934). 

Since these cases will be passed upon by different circuits on 
appeal, they will probably reach the attention of the United States 
Supreme Court if a conflict in the decisions of the circuits results. 

The opinion in the United States v. U. S. Industrial Alcohol Co., 
supra, points out that this tax antedates the 18th Amendment. The 
source of the measure was the Revenue Act of 1917, and, therefore, 
the authority for this levy comes from the taxing power of Congress. 
It also points out that the subsequent legislation of Congress shows 
that there was no intent to repeal this tax, and that later acts merely 
increase the amount. NaTIonaL Prouisition Act, Title II § 35, 
27 U. S. C. § 52 (1926) ; Willis-Campbell Act c. 134 § 5, 42 Star. 
L. 222, 223, 27 U. S-C. § 3 (1926); Revenue Act of 1926, 44 
Stat. L. 104, 26 U. S. C. § 245 (1926). 

The problem of the instant case is the determination of whether 
the tax in question is a penalty levied under the power of Congress 
to enforce the 18th Amendment, or whether it is in essence a 
Revenue tax deriving its sanction from the taxing power of Congress 
only incidentally aiding in the enforcement of the National Prohi- 
bition Act. 

The defense in the instant case and the court in the Ohio case 
assert that the tax is essentially a penalty and, therefore, fell with 
the 18th Amendment upon the ratification of the 21st Amendment. 
Cf. (1934) 2 Geo. Wasn. L. Rev. 395. 

Many cases have ruled that the tax in question is in the nature 
of a penalty to enforce the 18th Amendment. These rulings, how- 
ever, have dealt with the problem from a different point of view. 
For example, where there had been a previous conviction under 
either the Prohibition Act or the Revenue Act, it was held this 
tax was in the nature of a penalty and further prosecution was barred 
by the Willis-Campbell Act, supra, which provides that if an Act 
is a violation of any liquor tax law and also the National Prohibition 
Act, a conviction for such act or offense under one shall be a bar 
to prosecution therefor under the other. United States v. La Franca, 
282 U. S. 568, 51 Sup. Ct. 278, 75 L. ed. 551 (1931) ; United States 
v. Chouteau, 102 U. S. 603, 26 L. ed. 246 (1880); United States 
v. Jun, 48 F (2d) 593 (C. C. A. 10th, 1931). Other cases have 
dealt with clauses under the Revenue Act which provided for 
forfeitures of vehicles used to remove tax unpaid articles and have 
held that the Revenue Act provides a penalty in conflict with title 
2 $26 of the National Prohibition Act which protects innocent 
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owners of such vehicles. United States v. Haynes, 268 Fed. 1003 
(S. D. Fla. 1920); United States v. Lewis, 280 Fed. 5 (C. C. A. 
6th, 1922); Reed v. Thurmond, 269 Fed. 252 (C. C. A. 4th, 1920). 
Contra: United States v. Cole, 273 Fed. 934 (Mont. 1921); Payne 
v. United States, 279 Fed. 112 (C. C. A. 5th, 1922); United States 
v. Ford, 2 F. (2d) 882 (Tenn. 1924). These taxes have been 
declared to be penalties which could not be imposed and summarily 
enforced by distraint of property without notice and opportunity 
to be heard. Regal Drug Co. v. Wardell, 260 U. S. 386, 43 Sup. 
Ct. 152, 67 L. ed. 318 (1922); Liphe v. Lederer, 259 U. S. 557, 
42 Sup. Ct. 549, 66 L. ed. 1061 (1922). 

None of these cases above have held that these taxes or penalties 
were dependent merely on the authority of the 18th Amendment. 
It has been stated that the power to tax is valid even though the 
subject matter is illegal. See United States v. One Ford Coupé, 
272 U. S. 321, 327, 47 Sup. Ct. 154, 71 L. ed. 279 (1926). 

It will be seen, therefore, that, while some cases have treated 
and held these taxes as penalties, they were dealing with quite dif- 
ferent problems than the one of the authority to levy the taxes and 
whether these were such penalties as had for their sole purpose 
the enforcement of the 18th Amendment. 

The tax may well have aided the 18th Amendment and thus for 
some purpose be considered a penalty thereunder, but still its original 
authority for being levied remains under the taxing power of 
Congress. See United States v. La Franca, supra; Cf. Dissent., 


United States v. One Ford Coupé, supra at 338. J. L. B. 


TRADE-MARKS AND TRADE NAMES — FEDERAL JURISDICTION — 
Unrair CoMPETITION—INFRINGEMENT.—Plaintiff, manufacturer of 
fountain pens for over fifty years under the registered trade-mark 
“Waterman’s,” brought suit for trade-mark infringement and unfair 
competition against defendant, manufacturer of razor blades sold 
under the style of “Waterman Blade Company.” D failed to justify 
his use of the name “Waterman.” A free offer of pens labelled 
“Waterman’s New Deal” with the blades was denied by defendant 
and hence was not considered on preliminary hearing. Both parties 
were citizens of New York. Held, that (1) the Federal Court has 
jurisdiction over both grounds, since the Federal ground (trade-mark 
registration) carries along the nonfederal (unfair competition) ; (2) 
use of “Waterman” on razor blades by defendant will be enjoined 
where plaintiff makes fountain pens under the same mark, since 
there is possible confusion. Injunction pendente lite granted. Ben- 
jamin Gordon, doing business as Bengor Products Co. and Water- 
man Blade Co. v. L. E. Waterman Co., 24 T.-M. Rep. 347 (S. D. 
N. Y. 1934) Aff'd 72 F. (2d) 272, 24 T.-M. Rep. 343 (C. C. A. 
2d, 1934). 

The court relies on Hurn v. Oursler, 289 U. S. 238, 53 Sup. Ct. 
586, 77 L. ed. 1148 (1932) in holding that in a suit for infringe- 
ment of a registered trade-mark and unfair competition with no 
diversity of citizenship, the Federal Court having jurisdiction from 
the registry of the mark will also assume jurisdiction over the non- 
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federal ground of unfair competition. This, of course, applies only 
in case the Federal ground is substantial, and the two grounds arise 
from the same facts and are framed as one cause of action. Contra: 
(overruled at least as to ratio decidendi) A. Leschen Rope Co. v. 
Broderick, 201 U. S. 166, 26 Sup. Ct. 425, 50 L. ed. 710 (1905) ; 
Elgin Watch Co. v. Illinois Watch Co., 179 U. S. 665, 21 Sup. Ct. 
270, 45 L. ed. 365 (1900); Stark Bros. Co. v. Stark, 255 U. S. 50, 
41 Sup. Ct. 22, 65 L. ed. 456 (1920). Registration gives jurisdiction 
and this is not limited by the fact that the alleged infringing use is 
made on another class in the Patent Office. Classification in the 
Patent Office is merely an administrative advantage and is irrelevant 
in determining jurisdiction since registration is sufficient. But see: 
Atlas Mfg. Co. v. Street & Smith, 204 Fed. 398, 402 (C. C. A. 
8th, 1913) ; Beech-Nut Packing Co. v. Lorillard Co., 7 F. (2d) 967 
(C. C. A. 3d, 1927). 

As to the nature of a suit for infringement of a nontechnical mark 
registered under the ten-year proviso of Sec. 5 of the Act of Feb. 
1905, cf. T. Davids Co. v. Davids Mfg. Co., 233 U. S. 461, 34 Sup. 
Ct. 648, 58 L. ed. 1046 (1914). 

The decision is liberal in granting a preliminary injunction against 
any use of the name “Waterman” by defendant on a different class 
of goods under the Patent Office classification. Earlier decisions 
required actual competition between the goods with a resultant di- 
version of custom. Borden Ice Cream Co. v. Borden’s Condensed 
Milk Co., 201 Fed. 510 (C. C. A. 7th, 1912). Courts broke away 
from this limitation and secured preferable results, often at the 
expense of sound reasoning, to find a strained connection between 
the goods of plaintiff and defendant: Eastman Kodak Co. v. Kodak 
Cycle Co., 15 Rep. Pat. Cas. 105 (1898) (cameras and cycles) ; 
Wall v. Rolls Royce, 4 F. (2d) 333 (C. C. A. 3d, 1925) (auto- 
mobiles and radio tubes); Vogue Co. v. Thompson-Hudson, 300 
Fed. 509 (C. C. A. 6th, 1924) (hats and fashion magazine); Yale 
Electric Corp. v. Robertson, 26 F. (2d) 972 (C. C. A. 2d, 1928) 
(locks and flashlights). The true gravaman in such cases is “the 
whittling away of the identity of the trade-mark,” Schechter, Ra- 
tional Basis of Trade-Mark Protection (1927) 40 Harv. L. Rev. 
813, 825; i.e., the protection of plaintiff’s reputation and goodwill 
as embodied in his trade-mark. 

“The theory on which the wrong has been extended to include 
the use of the mark on the goods never made or sold by the owner 
is that, though the infringer’s use cannot at the moment take away 
his customers it may indirectly do so by tarnishing his reputation, 
or it may prevent him from extending his trade to the goods on 
which the infringer is using the mark.” Insistant case at 24 T.-M. 
Rep. 345. 

The opinion is also liberal in granting a complete rather than a 
qualified injunction. Although the majority of caqurts prefer to 
follow Holmes’ adage that the explanation must accompany the 
use, so that the antidote accompanies the poison, the ineffectiveness 
of the qualified injunction has been demonstrated on numerous oc- 
casions. Hilton v. Hilton, 89 N. J. Eq. 182, 104 Atl. 375 (1918) ; 
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L. E. Waterman v. Modern Pen Co., 193 Fed. 242, 247 (S. D. 
N. Y. 1912). Also the Rogers Silverware and Baker Cocoa litiga- 
tion. Walter Baker & Co. v. Gray, 192 Fed. 921 (C. C. A. &th, 
1924); International Silver Co. v. Rodgers Bros. Co., 136 Fed. 
1019 (W. D. Mich. 1905). 

The decision represents a desirable trend toward fuller protection 
of trade-marks in which the opinions of L. Hand, C. J., have con- 
tributed much. 

See also: Oates, Relief in Equity Against Unfair Trade Prac- 
tices of Non-Competitors (1931) 25 Iu. L. Rev. 643; Goble, Where 
and What a Trade-Mark Protects (1927) 22 Inu. L. Rev. 379; 
Lukens, Application of the Principles of Unfair Competition to 
Cases of Dissimilar Products (1927) 75 U. or Pa. L. Rev. 197. 

W. Y. F. 
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JoHN MarsHALL In Diplomacy AND IN Law. By Lord Craigmyle. 
Foreword by Nicholas Murray Butler. New York and London: 
Charles Scribner’s Sons, 1933. pp. viii, 145. Index. $1.75. 


This very entertaining and succinct little volume is by a dis- 
tinguished Scotch jurist who was a Lord of Appeal of Great Britain 
from 1909 to 1929. Lord Craigmyle sketches the highlights of 
John Marshall’s career in Virginia, in diplomacy and in the Chief 
Justiceship, and his relation to the statesmen of the time. Half 
of the chapters are devoted to the Chief Justiceship, in which the 
author reviews with shrewd comment the growth of Marshall’s ju- 
dicial power. The author regrets that Marshall’s dissenting opinion 
as to commercial domicile in time of war in The Venus did not 
become the rule “in the realm of so-called international law.” He 
points out, however, that Justice Livingstone concurred with Mar- 
shall, while Johnson gave no opinion, and Washington and Story 
took the opposite view, although Story said he had not sat in the 
case. 

In Lord Craigmyle’s review of the criminal trial of Aaron Burr, 
the political rival of Jefferson, a duelist with Alexander Hamilton 
(Marshall’s friend and adviser), one time Attorney-General of the 
United States, and Vice-President, it may interest international 
lawyers to note the following comment: 


“It seems beyond question that the Executive [Jefferson] not 
only launched the prosecution of Burr, the gifted prisoner, but 
that the Executive was also intruding into the management and 
the conduct of his trial. (p. 88.)...... 

“There was executive interference with the judiciary. There 
was unconcealed rejoicing at headquarters in the resolve to 
subdue the judiciary by the executive power, and, in a more 
concealed form, interference with the actual progress and handl- 
ing of the trial.” (p. 97.) 


Certain exculpatory letters in the possession of President Jefferson, 
requested by the defense, were refused. Thereupon, motion was 
made for a warrant convening the President as a witness and calling 
upon him to produce the documents which he was withholding. Mar- 
shall’s decision was that the President should appear and produce 
the documents, but this was never done. Whether or not Marshall 
took this into consideration, he freed Burr on the evidence before 
him. Lord Craigmyle indicates that when the President becomes 
personally concerned in the administration of justice, his sacro- 
sanctity should vanish. 

Lord Craigmyle rightfully estimates that Marshall’s greatness rests 
upon his decisions on constitutional questions. In Marbury v. Madi- 
son Jefferson refused to deliver to several justices-designate the 
commissions which had been signed and sealed by the preceding 
President. Marbury asked for a mandamus to compel delivery. 
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Here was another contest between the Executive and the judiciary. 
Marshall avoided this issue by declaring the Act of Congress un- 
constitutional and thereby established the great principle that the 
Constitution instead of Congress was supreme. Undoubtedly it fell 
like a bombshell upon Congress and the Executive, President Jef- 
ferson observing that it meant the “despotism of an oligarchy.” 

Marshall next stretched out a restraining hand upon the States 
of the Union in Fletcher v. Peck, in which he declared that the 
legislature of the State of Georgia could not impair the obligations 
entered into under its laws. “A man cannot derogate from his 
own grant : neither can a State.” This obligation, Lord Craigmyle 
says, to respect contracts and not to impair them is “plain com- 
mon law.” 

In McCulloch v. Maryland the main question was whether a State 
could tax a Federal Bank. If it could tax the bank, it could tax 
the mail, the mint, the judicial process, etc.; and if it could tax at 
all, “the power to tax involves the power to destroy.” The decision 
of Chief Justice Marshall is classic. 

The Supreme Court under Marshall proclaimed its independence 
of the Executive, its control over Congress and its authority over 
the acts of every State, within the restraints of the Constitution. 
Summing up, Lord Craigmyle says of Marshall: 


“This apostle of integrity was the missioner of a straight 
deal on every issue. No one who discerns true greatness can 
ever fail to find it in this man who in the midst of national 


upheaval, and defiant of unpopularity, could dare to put passion, 
public and private, to the proof of reason, and to obey the 


call of truth.” (p. 135.) 


L. H. Wootsey. 
Washington, D. C. 





